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Dear Dr. M. Thambi Durai,

I am sending 165th report on "Free and Compulsory
Education for Children".

2. The Law Commission had taken up the aforesaid
subject SO motu having regard to the Directive
Principle of the Constitution of India as wall As

decision of the Supreme Court of India. Education is
essential for all. This is fundamental to our all-round
development material as well as spiritual. Education is
quint-essential for economic, social and human
developmsnt, It also Tleads to Dbhetter health care,

smaller family norms, greater community and political
participation, 1less income inequality and a areater
reduction of absolute poverty.

3. The Commission had prepared a detailed note on frec
and compulsory education for children together with a
draft Bill for a central legislation on  which it also

obtained views of the Ministry of Human and Resoureces
Development, Department of Education, Government o
India. Thea Commission has carefully considered variogs
issues in the light of the comments recsived from the
Department of Education as well as other availabkle
materials, suggestions made by other bodiss, commibtess
or conferences in the field of education. The
Commission has made recommendations on the aubject under
Chapter VI of the report emphasising the need for
immediate  central legislation to give effact te the
Fight to aclucation without waiting Fone the
constitutional amendment to go through in Pardliament | A

Bill is also appended to this report for this purpose,
With regards.
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ANTRODUCT1ON,

1.1 Genesis of the report:- The issue concerning provision

of free and compulsory education to all children upto the age
of 14 years, a cherished goal set in the Constitution of
India, was taken up by the Law Commission of India for

consideration suo motu.

1.2 Importance of the subject: - In our national

perception, education 1is essantial [Inr all. This is

fundamental to our all=-round development, material as wall as

spiritual.

Education has an acculturating role. It refines

sensitivities and perceptions that contribute to national
cohesion, scientiflfic temper and independence of mind and
spirit -- thus furthering wvarious goals set out in our

Constitution.

In sum, - education 1s a wunique dinvestment in  the
present and the future. This cardinal principle s the key to

thz National Policy on Educationt!-
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1.2.1 The Human Development Centre in its  r

highlights the 1mportancef0f education by observing:-



(Education is critical for economic and social
development. It 1s crucial for building human capabilitias
and for opening 6pportunities. It is the true essence of
human development. Without education, development can be
neither broad-based nor sustained. The imporﬂance of
education was fully recognised by classical economists such as
Adam Smith, John Stuart Milis, Karl Marx and Alfred Marshall
and has been reconfirmed by recent writers such as Schultz,
Becker, and Ahartya Sen. Alfred Marshall in the Principles of

Economics (13890) observed as follows:

“The wisdom of expending public and private ruhds on
education is not to be measured by its direct fruyits
alone. It will be profitable as a mere investment, to
give the masses of the pecple much  greater
opportunities, than they can generally avail
themselves of. For by this means many, who would have
died unknoWn, are able to get the start nesded for
bringing out their Jlatent abilities. ‘The  most
valuable of all capital is that invested in houman

beings: ™™
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Fredarick Engels in Speache

remarks:

"the first [measure] would he the general education of

all children without exception at the expense of  the

tate-an ecducation which is equal for all  and
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as an independent member of society. Every man has
the right to the full development of his abilities and
society wrongs individuals twice over when it makes
ignorance a necessary consaquence of poverty. It is
obvious that society gains more from educated than

from ignorant, uncultured members."

“The education is not merely a means better income and
employment opportunities for individuals or for higher
economic growth potential for their nations. The social
benefits of education spread 1in many directions. Education
leads to better health care, sma11erl family norms, greater
community and political participation, less income inequality,
and a greater reduction of absolute poverty. The role of
education in removing poverty is decisive. No educated
society can remain politically, socially or economically
repressed for long. Education is a basic component of social

cohesion and national identity."3)

1.2.2 The importance of education may be set out below while

quoting the relevant passages from Unnikrishnan, J.P. v.

State of Andhra Pradesh,?

"The 1immortal Poet Valluvar whose Tirukkural will
surpass all ages and transcend all religions said of
education:

“Learning is excellence of wealth that none destroy;
To man hought e1se~affords reality of joy."




Therefore, the 1importance of eaducation does not

require any emphasis.

The fundamental purpose of Education is the same at
all times and in all places. It is to transfigure the
human personality into a pattern of perfectién through
a synthetic process of the development of the body,
the enrichment of the mind, the sublimation of the
emotions and the iTTumination of the spirit.
Education 1is a preparation for a living and for lifa,

hare and hereafter.

An ol1d Sanskrit adage states: "That 1is Education
which Teads to liberation” - liberation from ignorance
which shrouds the mind; liberation from superstition
which paralyses effort, 1liberation from prejudices

which blind the Vision of the Truth.

In the context of a democratic form of Government
which depends for its sustenance upon the
enlightenment of the populace, education is at once a
social and political necessity. Evenlseveral decades
ago, our Jleaders harped upon universal primary
education as a desideratum for national progress. It
is rather sad that in this great land of ours where
knowledge first 1it its torch and whare the human mindg
soared to the highest pinnacle of wisdom, tha
percentage of 1111;eracy should be appalling. Today,

the frontiers of knowledge are enlarging with




incredible swiftness. The foremost need to ba
satisflied by our education s, therefore, the
oradication of 1{l1literacy which persists in a
depressing measure. Any effort taken 1in this

direction cannot be deemed to be too much.

Victories are gained, peace is preserved, progress is
achieved, civilization is built up and history is made
not on the battlefields whetre ghastly murders are
committed 1in the name of  patriotism, not in the
Council Chambers where insipid speeches are spun out
in the name of debate, not evenlin factories where are
manufactured novel 1instruments to strangle life, but
in educational institutions which are the seed-bteds of
culture, where children in whose hands quiver the
destinies of the future, are trained. From theair
ranks will come out when they grow up, statesmen and
soldiers, patriots and philosophers, who will

determine the progress of the land....

"...The 1importance of education was emphasised in the
‘Neethishatakam’ by Bhartruhari (First Century R.C.)

in the foTlowing words:

“"Translation:

Education is the special manifestation of man:

Education 1is the treasure which can be pressrved
without the fear of loss:

Education secures-—material pleasure, happiness and
fame;




Education is the teachar of ULhe Leachaey;
Education is God incarnate;

Education secures honour at the bhands of the Stats)
not money.

A man without education is equal to animal.”

"The fact that right to education occurs in as many as

three Articles in Part-IV viz., Articles 41, 45 and 4
shows the importance attached to it by the [ownding
fathers, Even some of the Articles in Part-I1T11 viz.,

Articles 29 and 30 speak of educanion.

In Brown v. Board of Education (19°3) 93 Law Ed 2773,
Earl Warren, C.J., speaking o the U/S. Sdpiess
Court emphasised the right to  aducation o the
following words:

Today, education is perhaps  the  most dimportant
function of State and local  governments,  Compulsory
school attendance Taws and the great expenditures for
education both demonstrate our  recognition of  th

importance of education to our democratic society. I
is required in  the perlformance ol our most bas
responsibilities, even service in  the armed  force
It is the very [Toundation of gordd t1f1/~n\h1p. Toda,
it dis the principal instrument in awabening the  child

to cultural  valuas, in prepacring him o Tater
professional training, and in helping  him to adiust
normally to his  environment. T thaese dava, it i3
doubt gl any  child may reasonahly  he o pected  to
aucased  dn 1ife if he is denied the oppoartunity ol an
eclucation,’

Th Wisconsin v.o- Yoder (1972Y 37 Law.fod S 16, the

court recognised that:



"Providing public schools ranks at the very apex of
the function of a State."

The said fact has also been affirmed by eminent
educationists of modern India like Dr.Radhakeishnan,

"

J.P.Naik, Dr.Kothari and others.

1.2.3 Imparting education has the benefits of varicus kKinds
to the society. It leads to bread economic and socizal
benefits for individuals and for society for it helps in
achieving higher productivity, Taower  infant  and  child
mortality rates, and better health. ° These benafits are
greatest once primary education broadly COvVers the

population,s

1.2.4 Primary education leads to better Family health, Towsr

fertility and thus slower population growth,

1.2.5 The World Bankf Report concludes frem  the Survey  of

the cconomics  and  social  outcomes  of  aeducation in  th

T

following words: -

“First, the economic and social benefits of education
are greatest when a critical minimum Teveal af

eclucational attainment has beeoen achieyved ACroass the

population.  Mass expansion of primary educaticin that
raises India’s currently Jow edticational attainment
(averaging about 1.9 years for workers in 1981)  to 3
threshold  of abdﬂf» Four Lo Five yoars of complatad

primary education per worker could have  high payoifs
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in efdonomic and social benelfits. To realize these
benelfits in the medium term, all states will need to
develop a solid foundation of education. And second,

the benefits of aducation extend beyond individuals

who receive schooling directly. Other members of
: . ¥ : o
socieky also gain, through aexternalities, The

Fesulting improvements in economic officiency provide

continuing justification for public sector invalvement

in education. Primary schooling offers  the greatest
economic  and  social  returns, followed by secondary
schooling.

On  economic outcomas, the survey  Teads  to five
concdlusions. First, the AvVEerage educational

attainmant of the population has A strong  positive
effect on  economic growth. An exploratary prodioction

function analysis suggests that Tlor 1971-81  sach

\]

one-year 1ncreaée in  the average schooling of the
lTabour florce was associated with an increase in outpgt
of 13 percent. Second, in agriculbure, Praimary
schoo]ing_afﬁects productivity, speeds the acdopt ion of

celerates growth

green  revolution technologies, and acc N

where  there are new technological opportunities,
Third, schooling also pr&duces externalitiss by
helping to diffuse knowledge about new  agricultural

J

technologies to unschooled farmers.  Fourth, in areas

where schooling across the Farm population has reachsd
a certain  threshold, the. potential effects  of  an

advance  in agricultural  technology  are  more Tully




1.3
current

words: -

realised. Fifth, private and social market returns
are highest for primary and middle schooling, and
returns to primary schooling Are highest for

lower-caste graduates.”

Present scenario of Education _as source of development

The observations of the World Rank point out  the

position as regards primary education in the following

“India’s primary education glass is two-thirds full,
one-third empty. Having steadily raised primary
enrollment rates over the past four decades, India now
has 67 million children ages 6-10 wha  are  attending

primary school, but 28 million to 232 million

primary-school-age children who are nat?
"o At Independence  in 1947, Tewser than 16% of the
adult population was literate. Literacy grew slowly

ovar the next flour decades and in 1291 the Titeracy

rate for adults (persons overage 7 (sic 17)) was 52%,

which is well below rates in East Asian Economiss when

they began accelerated integration with world market .
For example, in 1961, the Republic of Korea’s literacy
rate was 71% and Thailand's was 02%e

—

The World Bank Report points out?:
"that India’s education system is the second  largest

i bthe  world, According Lo prrovisional atatiat jc.




From the Sixth A1l India Education Survey, 98 million
chiildren woare enrolled dn GL75,000 Towsr  poimary
schools in 1993, another 34 million in 161,000 upper

primary schools, and 22 million in 20,000 secondary

14

schools (NCERT 1995). Roughly 5 million students wer

B

enrolled in nearly 8,000 institutions at the tertiary
Tevel (India, Ministry of Human Resource Development,
1894¢c). 1In all, 18 percent of India’s population was

enrolled in school, up from 7 percent in 1951."

1.3.1 It 1is revealed 1in the said report!'® that enrollment

A

¥

[9s |

has grown at all levels since the 1950s. Thus in  1950-51
students enrolled in grades 1-5 and grades 6-8 ware 20 million
and less than 5 million respectively and it has arown in

1990-91 to 100 million and Tittle above 20 million in the said

grades respectively (as per the graph shown in the World BSank
Report under chapter 1 thereof). The said report projects
that nevertheless, at least 32 million poor Fural

primary-school-age children do not attend school even in
States with high participation rates. Official.primary schoo
dropout rates were 39% Tor giris and 356% for hoys. The WwWorld

Bank report abserves that though India has made much progress

towards universal primary education and could achieve nearly

i/

universal - 98% -  primary net enrollment rate: by zo05, it

!

will be atleast two decades later than in <ich cotntriss e

Indonesia  and Malaysia and  three decades Jater than in the

-

-

Republic of Korea. L




1.4 AAs per the  National Human Rights Commissiont?!, 3
gloomy picture of the state of health and education emerges
which may best be axpressed in the words of the Commission
itself:-
2,14, ., Based on data contained  in 1991 Cansus
Report, 328.9 million Indians were il1literate,
Indeed, a report idssued by the Ministry of Human
Rasource Development in JanuaFy‘1997 estimates that 63
million children in the age groun of 6-14 years are at
present not attending school, As Tor  health,  13%
million people had yet to gain access to primary
health care, while 226 million wero  without  safe
drinking water and 640 million were without basic
sanitation facilities; 88% of all pregnant women  aged
betwean 15 and 48 suffered. from anaemia. As regards
food and nutrition, there were 62 million malnourished
children under the age of 5 years, [In Fespect  of
children, nearly -one-third of those under the age of
16 were engaged in child labour - many . in  hazmardous
1ndustg1es.' In terms of poverty and income, nearly
one-third .or the world’s poor Tive in India. ...
Increasingly 1t becomns  avident gt Phee o
improve the quality of 1ife of people  is ta inveot
wizely and  substantially in ~ducsat ion e bttt h, T
India, such investment is $ 14 por peraon per A
in the Republic onKEFea it is § 160, "
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1.4 The National Human Rights Commission!? o
regarding child Tabour that the Canbial Govea pmeent. boes ol ey
Ul o major  programme  to o and  child Yalean in IRREARTRTENS SN

million children working in hazardous accupations Ly the  yein

2000, for which it is proposed to allocabe aome Ra . 850 Cror s
by that year. Under paragraph 5.10, it prosedt thee question ag

A

to  how the country will be prepared to deal with fhe moct

vaster prablem of child Tabour in other accupations  As wel)

number much higher.
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CHAPTER-II

CAUSES OF DENIAL OF EDUCATION TQ CHILDREN_IN QUR COUNTRY _

2.1 Various causes of illiteracy among children and adults
have been identified by many scholars. It will be fruitful to

notice some of the principal ones as set out balow:

2.1.1. Prevalence of child labour:- child labour is é

socio-&conomic phenomenon. IlMliteracy, ignorance, low wages,

DY

unemployment, poor standard of 1living, poverty, deep =<sccial
prejudices and apalling backwardness of the countryside are
all cumulatively the root causes of child labour. The direct
consequence of child in labour is that a child is denied the

opportunity to seek education in a school.

2.1.2. The notion that children should be sent to school and
not be a part of the labour force is a comparatively recent
idea. A few hundred years ago children in most countries
worked with their parents looking after the crape and cAattle,
collecting fire-wood and Tetching watér and [ood, It was only
the children of the privileged classes who were educated and

thus able to retain their position of power,

2.1.3. But in those days child labour was very different to

what happened as a result of industrialiaation. It was basad
on  the belief that a child should contributs to the
maintenance of the family; which was a social unit. Howaver,

after industrialisation children started warking in mines and



Tactories and with machinery and chemicals. They warked for
low wages and for Tong hours and were exploited, with great
risk to their health and well being. They also worked in
cottage industries. It was only 1in 1284 that a Venetian
statute forbade glass makers from employing children in
certain dangerous branches of the glass making trade and only
in 1396 that a Venetian ducal edict prohibited children under

13 from working in certain trades?.

2.1.4. As Myron Weiner has observed?, it was only in the
subsequent centuries that childhood was discovered and

children were

“"transformed Trom valuable wage-earners to
economically useless but emotionally priceless
objects. The transformation did not occur without
considerable public debate and while the upper and
middle classes held this view of their own children
they did not readily apply it to the children of the

poor."”

N
—_
(62 ]

Surprisingly, it was Voltaire who wrote? that

"it is absolutely necassary that a great proportion of
mank ind is destined to drudgery in the mesanest
occupations, that nothing hbut early habit can  render

it tolerable, and that to give the mezanest of people

-

an education beyond the station in which Frovidenca

has assigned them is doing a real injury"”.



English conservatives argued that schooling vias
inappropriate for the working class, whose children could

better acquire skills as apprentices.

2.1.6. It was in the 19th century that governments s£arted to
regulate conditions of employment for children and took on the
role as protector of children against employers and parents,
This attitude was closely linked to the idea of education of
children. As a resu1t even poor parents were not allowed to
use their children’s labour instead of sending them to school.
At the end of the "19th century Japan became the first
hon-Western. country to make elementary school education

compulsory., This was successlully Follownd by South Korea and

Taiwan.

2.1.7. It was only when children were viewsd as "priceless”
rather than"%s an investment that attitudes started changing
and ferti1ity_rates declined. In order to ensure universal
education it was necessary to remove children from the labour
force and make them attend school. = This was politically
contentious. The-opposition to State 1nterveht%on is basad on
the concept of the rights and obligations of the State versus

the rights and obligaticns of parents and the character of the

economic order,

D

2.2. India is going through these debabtes oven today and

the socio-political forces .-are very much at play. The main

-

argument against compulsory education is that child labour s



necessary fTor the well being of the poor as the State is
unable to provide relief. The second argument 1s that
education would make the poor unsuited for the kind of manual
work that is required to be done. The third argument is that
certain 1industries would be forced to close down ifl they did
not have the facility of the low wage child 1abour.‘ The Tlast
argument against banning child labour and enforcing compulsory
education is that the State should not be allowed to interfere

t for their

on

in the parents’ rights who know what Js be

children and families.

2.2.1. Some people in India feel that society cannot afford
to do without the labour of children while the real question
is whether we can afford to have child labour, illiterate

clear

g

children and still talk of tomorroW’s citizenst? It i
that compulsory elementary education cannot wait till poverty
is totally eliminated. It is the child’s constitutional right
and the duty of the State to provide it. State intervention
to remove children from the labour force and require that thay
attend school has always been politically contenticus. The
debate is endless. The family’s need for money, the mother’'s
need for help, the difficulties of the indnctfy depandant on
child labour, the view that education would make the poor

unsuitable Tor the kind of manual work that is required, the

"State’s resources, the children’s nead for education and tha

society’s claim that the children <should be “trained to

intelligent citizenship".



2.2.2. The figures of child Jlabour  in India vary from (7
miltlion to 44 million to 100 million. A large percentage  of

these children work in cultivation and agriculture including

live-stock, fishing, plantations etc. and the unorganised
1
sector. In the wurban areas a large percentage works as

domestic servants, rag-pickers, building and caonstruction

J

labourers, in garages, dhabas and stone quarries etc.

2.2.3. The constitutional mandate pravides in Article 24 that
10 ¢hild below the age of 14 years shall be employsd  to  work
in any factory or mine or engaged in any hazardous emplaoyment,
This article cannot be understood as permitting emplayment of
children in employments other than those mentioned in the

article. This article must be understood and interpretaed in

contained in Part IV of the Constitution, as held by the

Supreme Court in Unnikrishpan J.P.5. The Directive Principles

provide in Articles 39 (&) and (r) that the tender age of

children be not abused and citizens be not lorced hy economic

i ity to enter avocations _unsuited to their ags  or

D
[71]

ces

strenagth and further that children be given opportunities  and

facilities _to _develop in_an_healthy manner and in conditions

of freedom and - dignity and that__childhood_ and  youth be

protected _against exploitation and against moral and material

- abandonment.




2.2.4. Article 41, one of the Directive Principles, provides
for the right to education within the limits of the State’'s
economic capacity and development and Article 47 requires the
State to raise the 1level of nutrition and the standard of

living and to improve public health.

2.2.5. Article 45 which is of utmost importance, provides for
free and compulsory education for all children till they
complete the age of fourteen years. The State has been
enjoined to endeavour to provide this within a period of ten
years from the commencement of this Constitution. Though this
is also a Directive Principle it has now been raised by the
Supreme Court to a fundamental right as per  its  judgment in
Unnikrishnan's case decided on Ath February, tQaz,
Consequently the abolition of child labour and the providing
of free and compulsory education to children, which are two
sides of a coin, and are interlinked 1is a matter of great
public concern and one of the most important functions of the

Indian State.

2.2.6. India has also made an international commitment to do

so on 11th December, 1992 while ratifying tha 1383 0N

J
-

Convention on "the rights of the c¢child. The Government o

India has, subject to resources, undertaken to take measures

)

2 of th

4]

to progressively implement the provisions of Article
Convention. This specially recognises the right of the child

to be protected from economic expleoitation and Trom performing



-——

arny work that is 1likely to be hazardous or tao  intervers with
the child’s education or to be harmful to the child’s health

or vitiate his mental, spiritual, moral or social development,

2.3 Thea International Labaou OCC foend lras S ety
framed the causes and forms of child labour. They stafe that
the extent and nature of their work are influsnced mainly by
the structure of the economy and the leveld and pace of

development.

2.3.1. In agrarian societies waork by children is an  integral

part of the socialisation process and a means of transinitting

)

traditionally acquired skills from parent to child. To opee

axtent, comparable pétterns are alsc  found  din artisanal
warkshops and small scale services, Children assist their
parents  in ancillary tasks, acquire shkills  and gradually
bhecome fully fledged workers in family establishments  or
trades, However, the ILO did not consider it child Tabein
In the view of the ILO, child labour as work or  emplayiment
situation is where children under the ace of 15 are epgadged on
a more or less regular basis to earn a  Jivelibhood Tor
themselves or their Jfamilias?,

~

2.3.2. Causes attributable to child Tabour can Le said to be

poverty, Tow 2arning capacity of  adults in

ge families coupled with  Tow  income: child

—

tvemp Tayment: 14
labour as  a cheap commodity; non-existence of pravision o
compulsory education; illiteracy and  dignorance  of  parents

about advantages of education.
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CHAPTER-II1I

RIGHT TQ EDUCATION IN_INDIAN CONSTITUTION AND INTERNATIONAL

COVENANTS

3.1 Constitutional provisions_ _ concerning__ right  ta

education: It is necessary to refer to various provisions of

the Constitution of India.

The Preamble promises to secure to all citizens of
India "justice, social, economic and political” and “liberty
of thought, expression, belief, faith and worship”. It
furthar provides "equality of status and of opportunity”™ and
assures dignity of the dindividual. Artic1es 21, 38, 39 (a)
and (), 41 and 45 of the Constitution are reproduced

hereunder:

"21. Protection of 1ife and personal liberty. - HNo
person shall be deprived of his 1ife or personal
liberty except according to procedure established by

law.

38. State to secure a social order for the promotion
of welfare of the people. - (1) The State shall strive
to promote the welfare of the people by securing and
protecting as effectively as it may a social order  in

which Jjustice, social, economic and political, shall

inform all the institutions of the national 1ife.



(2) The State shall, 1in particular, strive to minimise
the inequalities in income, and endeavour to eliminate
inequalities 1n status, facilities and opportunities,
not only amongst individuals but also amongst groups
of people residing in different areas or engnged in

different vocations.

39. Certain principles of policy to be foallowed hy
the State. - The State shall, in particular, direct

its policy towards securing -

(a) that the citizens, men and women equally, have

the right to an adequate means of livelihood:

() that children are given opportunities  and
facilities to davelop in a healthy manner and
in conditions of freedom and dignity and that
childhood and youth are protected against
exploitation and against moral  and material

abandonment.

41. - Right to work, to education and  to pablic
assistance in certain cases. -~ The Sstate  shall,
within the 1limits of dits economic capacity and

development, make effective provision for seciring the
right to work, to education and to  public assistance
in cases of unemployment, old  Aage, sickness  apd

disablement, and in-other cases of undeserved want,
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Supreme

45, Provision for free and compulsory education for
children - The State shall endeavour to provida,
within a period of ten years from the commencement of
this Constitution, for free and compulsory education
for - all children wuntil they complete the age of

fourteen years."”

In Mohini Jain (Miss) v. State of Karnataka!, the

Court expounded upon the import of  ‘right to

education’ by holding:

"7. It.is nho doubt correct that ‘right to oducation’
as such has not been guaranteed as a fundamental right
under Part III of the Constitution but reading the

seesee. provisions cumulatively it hbecomes clear that
the framers of the Conétitution made it obligatory for

the State to provide education for its citizens.”

"12. "Right to 1life"” is the compendiouns evprassion
for all those rights which the courts must anferea

because they are basic to the dignified enjoyment of

life.- It extends to the Tull ranges of conduct which
the individual is free to pursue, The right to
education flows directly from right to 1ife. The

right to 1ife under Article 21 and the dignity of an
individual cannot be assured unless it is accompaniad
by the right to education. The State Government s
under an obligation to make endeavour Lo provide

educational facilities at all Teavels to its citizens,
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“13. The fundamental rights guaranteed under Part II1
of the Constitution of India including the 1right to
freedom of speech and exprescion and aother righte
under Article 19 cannot be appreciated and fully
enjoyed unless a citizen is educated and is conscious

of his individualistic dignity.

"17. We hold that every citizen has a ‘right to
education’ under the Constitution. The State is under
an obligation to establish educational institutions to
enable the citizens to enjoy the said right., The
State may discharge its obligation through State-owned
or State-recognised educational institutions. When
the State Government grants recognition to the private
educational institutions it «creates an agency to

fulfil its obligation under the Constitution.”

.3 Extent of ‘right to _education’ _in_Unnikrishnan's

(3]
yl

case: -

d

m
t

se

The - Constitution Bench in  Unnikrishpan's o

curtailed the parameters of the right of aducatian by holding:

"180... (1) The citizens of this country have a
fundamental right to education. Tha =said right riows
from Article 21. This right dis however, not an
absolute right., Its content and parametors have to ba

determined in the light of Articles 46 and A1, In
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other  words every child[gjtizen of this country has a
right to free education until he completes the age of
fourteen years., Thereafter his right to education is
subject to the 1limits of economic  capacity and

davelopmant of the State.”

3.4 Again in the case of University of Delhi__and  Another
Vs, Shri_ Anand__ Vardhan Chandal’d, the Constitution Ronch

reiterated the decision in the Unnidkrishnan J.P. and  Other s

vs. State of A.P. and others by haolding -

"2 there is, therefore, no dispute that the right
to education is a fundamental right to the axtent it
has been spelt out by the Constitution Bench in

Unnikrishmnan's case.

3.6 In Randhua Mukbti Morcha?t, the Supoeanes Conpe o hoed e T

A

that the Right to Lile guaranteed by Article 21 does  toake  in

"educational facilities”. In Wnikrishnan, J.P5., it ohserveac
that having regard to  the Tundamental significance of
education to the life of an individual and the nation, and
adopting the -reasoning and logic of the sarlier decisions of
the court, it agreed with the statement in  Randhua_  Mukti

-y

Morcha, that the right to education is implicit in and 1ows

el

from the right to 1ilfe guaranteed by Article 21 Fuvther  th
right ta  education has been tréntoﬂ as o Al b anscnadent A
importance in the Tife of an  individual  aml this  has  hoen
recognised not only in this country since thousands of vaars,

but a1l over the world.




3.0 International covehants relevant to the subject: Since

the days of the League of Nations, commitmants (o) tha
protection of children have been projected in various
international treaties and declarations. The Geneva
Declaration containing five principles was adopted on 26th
September, 1924, It stated that necessary means must be given
for the physical and spiritual development of the child, and
specifically provided that a child must be educated and
protected against exploitation. Thereaft=r, the landmark 1948
Universal Declaration of Human Rights proclaimed that children
as a category are entitled to sﬁecia1 care and assistance. In

t

o

Article 26, the right to compulsory free education, at lea

in the elementary and fundamental stages is recognisesds.

3.6.1. On 20th November, 1959, the Declaration on the Rights
of the Child was proclaimed by the General Assembly of the
United Nations. It contained 10 principles which enriched and
developed the 1924 Geneva Declaration. Exactly 30 years
later, on 20th November, 1989 the General Assembly unanimously
adopted the Convention on the rights of the child. It entaered
into force on 2nd September, 1990, having been ratified by the
required 20 States. This Convention has been recognised as
the most complete statement of children’s rights with the
force of international law. The earlier 1959, UN Declaration
on the Rights of the Child, though an international
instrument, carried no binding legal obligation, whereas the
Convention demands an vactive decision on  the part of the

individual States ratifying it. Further, a mechanism for
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monetary  compliance is an integral function of the Convention
and the signatory States are ohliged bto report tao a3 Committes
on the Rights of the Child?.

2.6.2. The Convention recognises the special vulnerability of
children and deals not only with civi) ﬂnd political riaghts
but also economic, social, cultural and  humanitarian  vights
which area mutually inter-dependent, Tt has a holistic
approach and acknowledges that although a child may  be
adequately nourished, dts right to develop Tully s not
properly protoected unless it is also  educated  and  shielded
from such  things as arbitrary detention and exploitation at
work.  The wedin underlying principle of the Convention s that
the best dinterast of the child shall  alwiys  be the  major
consideration and that the child's awn opinion shall he agiven
diex regard.  The child is recognissd as  an individual  with
needs which  evolve  with age and maturity. Consegquently, the
child has bheen given the right to participate in the decisians
affecting its present and future when bLalancing the child’s

3] with the rights and duties of parents or others who are

ct

i
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responsible for its survival, development and protection® .

the

3.6.3. The Preamble of  the Convention racalls t

T
-
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principles  of  the United Nations and specific provis

certain relevant human rights treaties and procTamat ions it

rearfivms the fact that chiladren, L ansa ol tha i
vielneralbvility, need special care  and  poabection A frlAacas
Speecial emphasis o the  primay IR RN TY R VEYE R YR IFRPRE S RV

-
t

responsibility of the family, the need o Tagal  and  other



protection of the child before and after birth, the importance
of respect for the cultural values of the child’'s community
and the vital role of international cooperation in achieving

the realisation of children’s rights?.

3.6.4. It advocates concerned public action by all
individuals and agencies - government as well as
non-governmantal, local, national, regional and international
to promote the righfs of the child. The Convention, is in a
sense, a means of empowering children and creaﬁing an
environment in which all children are able to live securely

and realize their full potential in 1life.
3.6.5. Four sets of basic rights

The Convention draws attention to four sets of civil,
political, social, economic and cultural rights of avery

child., These are:

The right to survival:

which* includes the right to 1life, the Hhighest
attainable standard of health, nutrition, and adeguate
standards of 1living. It also includes the right a a

name and a nationality.

The right _to protection:




which includes freedom from all lforms of exploitation,
abuse, inhuman or degrading treatment, and negligence
including the right to special protection in

situations of emergency and armed conflicts.

The Right to development:

which includes the right to education, support for
early childhood development and care, social security,
and the right to 1leisure, recreation and cultural

activities.

The Right to participation:

which includes respect for the views of the child,

to appropriate

7]
om

freedom of expression, acce

information, and freedom of thought, conscience and

religion.

3.6.6. The Convention provides the legal basis for initiating

action to ensure the rights of children in society.

3.6.7. The Convention 1indeed reiterates and elaborates what
is already contained in the Constitution of India. Article 39
‘of the Directive Principles of State Policy queoted above is in

parimataria with the said Convention.

)]
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3.7.8. Article 28 of the Conventian




3.7.9.

-

"State Parties recognhize the right of the ¢hild tao
education, and with a view to achieving this right
prograssively and on the basis of  wqual  oppor tunity,
thay shall, in particular, make primary edoacation

compulsory and free to all.”

Recognising the need to make available free  and

universal primary education is set out in Article 45 of the

Constitution of India.

3.7.10.

follows:

Article 32 of the said UN Convention provides

Py
i

State Parties recognise the right of the child to be
protected from economic explaitation and from
performing any work that is 1ikely to be hazardous or
to interfere with the child’s education, or to be
harmful to the child’s health ar physical, mental,
spiritual, moral or social development.

2. State Parties shall take Tegislative,
administrative, social and aducational measures to
ansura the.implementation of thia arriéle. T this

end, and’ having regard to the relavant provisions of

1f)
fi
=
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Partie

T

other international instruments, Stat
in particular:

(a) provide for a minimum  age o minimum agss for
admissions to employment:

(b)  provide for _appropriate regulation of the honrs

S
.

and conditions of employment; and




(c) provide for appropriate penalties or other
sanctions to ensure the effective enforcement of this

article.”

The important words in Article 232 are that the child
is to be protected from performing any work that will

"interfere with the child’s education”.

3.7.11. Article 46 of the Constitution of India deals with the
promotion of education and economic interest of scheduled
castes, scheduled ¢tribes and other weaker sections: and
Article 41 with the right to work and education, etc. Article
24 as originally proposed by Dr.K.M.Munshi prohibited child
labour "in all form"” but it was recast and reformulated, and
reads "no child below the age of 14 years shall be employed to
work in any factory or mine of engaged in any hazardous

employment”.

3.8, The Nat1dna1 Policy for Children in 1974 alrfirmed the
Constitutional provisions and declared that "it shall be the
policy of the State to provide adequate services to children,
both before and after birth and through the beriod of growth,
to ensure their -full physical, mental and social develaopment.
The State shall progressively increase the scope of such
" services so that, within a reasonable time, all children in

the country enjoy optimum conditions lor their growth.”
L[]




3.8.1. Government of India by ratifying the Convention on the
Rights of the Child on December 11, 1992, once again
re~alffirmed 1ts commitment to children. This obligates the

Government to:

- review nat}onal and state 1egis]at}on and
bring it in 11ne‘with the provisions of tha
Convention;

- develop appropriate monitoring procedures to
assess progress in implementing the
Convention:

- involve all relevant governmeﬁt Ministries and
departments, international agencies,
non-governmental organizations, and the legal
profession in the implementation and reporting
process;

- - publicize the Convention and seek public
inputs for reporting and,

- ensure that reporting is frank and transparent

3.8.2. By endorsing the 27 survival and development goals for
the year 2000+ laid down by the World Summit‘for Children,
Government of India has firmly reaffirmed its commitment to

advance the cause of children in Indiat®°
Article 6 of the Convention states:-

“State Parties shall_—-ensure to the maximum extent

possible the survival and development of the child. "




.8 191 countries have sighned the Convention or hecoms

(5]
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State Parties to it by ratilfication, accession or  succession,
the Tlargest humber for any Internaticonal Convention; the only

exceptions being United States of America and Somalia.

3.8.4. A UNICEF Background Paper'! states that there are two
types of development emergencies that need equal attention (1)
"loud” emergencies which include natural disasters and armed
conflicts that kill and disable children and (2) “"silent”
emergencies resulting from endemic poverty and widespread
deprivations which lead to many more deaths than famine, flood

or war, Widespread illiteracy, malnutrition, hungsr and

d]

morbidity, poor health and neglect of women's concerns ar
examples of such silent deprivations. Professor Johin Kennith
Galbraith 1in a lecture delivered in New Dalhi in November,

1992 remarked:

.. Once it was understood @ an education is the

]

first requirement for economic [rEOgres: That

aessential fact was forgotten:impressive steel mills,
great hydroelectric dams, g1isten1ng\ airports,  were
too often sited ' amid danorant people, I have
previously made the point:in this world there dis  no
literate population that is poor, no illiterats

population that is other than poor.”

has Lo address

17e
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A pro-children development

both these types of emergencies.



3.8.5. It is therefore clear that we must procesd with some
urgency to make these rights of the child  a reality,

Consequently one would venture to ask, iz not all s Taynant

and the depriving of education "hazardous™ o the child, We
respectfully submit it s, Asking a child to work is hy

iteell an "abuse” of their tendsr age and  also amaints o

forcing them by economic necessity to enter  avacations
unsuited to their age and strength within  the weaning  of
clauses (@) and (f) of Article 233 ol thae Constitution, which
article, we submit, must now  provide  and conet itote e
content of  Article 24, Fifty years after Independesnce aind

U

more than forty eight years after the Constitation, it i

Chiat intes b e lv-\\an\)]\
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enlighten the content of Articles 21 and 24 -alen  hecaucs

thess clauses are consistent with the  dnternationa)

conventions and, above all, are in the interest of our nation

and a buwmanes view of 14la,

Without education a child is left withaut any rea
choices. It would, therefore appear that it is essen

ion s introduced  to  ensure  that good schools are

e
g
(]
-t
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established at reasonable distances so that quality  adocaticon

r

is available for all children and they are not depeived of

s
[

this opportunity of development which i< Sheir fnber ent i1



10.

11.

FOOTNOTES AND REFERENCES

CHAPTER-II]

Miss Mohini Jain v. State of Karnataka, AIR 19382 SC

1868.

Unnikrishnan, J.P, v. State of Andhra Pradesh, AIR

1993 SC 2178 (Conhstitution Bench).

University of Delhi v. Shri Anand Vardhan Chandal,

1998 (5) SCALE 23,

Bandhua Mukti Morcha v. Union of India, AIR 1984 SC

802.
Supra at 2.
Leila Seth, The First Rosalind Wilson Memorial

Lecture, India International Centre Quarterly, Winter

1993 page 79.
Id., at page 80
Ibid.

Ibid.

UNICEF India Background Paper, he  Right to be a

Child, March, 19%4,

Ibid. -




CHAPTER-IV

ATTEMPTS MADE FOR_ TIMPARTING PRIMARY EDUCATION TO CHILDREN 1IN

SOUTH ASIA

4.1 South Asia has emerged by now as the most 1{11terate
region in the world, with 395 million 1{l1literate adults
(nearly one-half of the world total) and 50 million out of
school children (over two-fifths of the world total). Human
Development in South Asia 1998', is documented by the Human
Development Centre and it reveals that what is missing is not
financial resources, but political commitment, for tackling
the educational tasks that 1lie ahead. The said report
observes that income poverty is no barrier to the spread of
basic education. Thus it points out that Kerala with a per
capita income of $ 1017, has a literacy rate of 90%, compared
to 58% in Punjab which has more than double the per capita
income of Kerala. International comparisons also corroborate
the same. For example, Vietnam, with a per capita income of $
1208 (in 1994 PPP dollars) has attained an adult literacy rate
of 94%, while India (real per capita incom2 of $ 1348) has 52%
literacy: Pakistan . (per capital income aof $ 21564) is aven

further behind with 38% 1litetacy. Thus while dincome is

important, it is not decisive?.

4.2 Key Education challenges examined:~ The HDC report?,

Toudly projects three key challenges which require devising
concrete strategies to address the three hey shortcomings  in

South Asia’s education system. First, the lack of access to



schooling for large number of children, second the Tow lavel

of primary school, completion due to drop out and repetition:

and the third the lTow learning achievement of many studoants
who enrol and complete school. Amongst other nations,
countries like India, Bangladesh, Pakistan, Bhutan, Nepal,

Srilanka and Maldives are afflicted because of these key

problems.

4.3 Based on the studies undertaken in  South Asian

countries, the said report concludest:-

(a) The quickest way to expand capacity is to upgrade
existing school facilities, viz., provision of schools at the
nearer distance, electricity in the schools, latrines, potable

watetr, playgrounds and construction of buildings.

(b) Setting up a formal school costs B0 times more than a

non-formal school in Pakistan.

(c) Flexible timings has beenh a key strategy for improving

schooling of girls and rural children.

The report also observes that one of the mechanisms

for increasing the demand for education is to ensure active

community and parent participation. When parents are active

in  the educational process, their children are more likely to

attend school.
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(d) The production and distribution of text books are baat

handled by the private sector.

U
D

(e) Local monitoring dis  the most _effective strategy for

ensuring that schools remain_ open. (emphasis supplisd)

(1) Achieving universal primary completion is as important

as universal primary enrolment.

(g) Decentralisation is the key to improving =cducat ion
administration in South Asia.

(h) Decisions regarding primary schooling must e tAalosn on

N

educational grounds rather than on political grounds,

(i) Better education data are required for  efficieant

ducational planning in South Asia.

D

4.4 How Zimbabwe achieved universal primary  enrolmapt  in

three years:—- The aforesaid report of HDC has brought outs the

kay reforms made by Zimbabwe Ffor entaolling students and tha

pro and cons ~of the reforms. . These are summarissd bholow:

A. Key reforms for enrolling students

1. Compulsory primary schoonling

z. Primary school tuition fees aholiched

3 Repetition abolished

4, Primary school graduates given option of four years of



(S ]

0

)

sacondary schooling
Rapid increase in public spending on education

Ssubstantial community Financing introduced
Keay reforms for increasing buildings

‘Hot seating’ introduced - double shilfts but with two
different sets of teachers
Automatic promotion for primary school and first four

years of secondary school
Kaey reforms for increasing teachers

Teacher supply was rapidly increased by emplaying
untrained teachers at the primary level,

Teacher supply was increased by introducing a new,
low=cost teacher-training scheme, Zimbabwe Integrated
National Tsacher Educatién Course (ZINTEC): only two

terms in the four-year course were spent in  college,

the remaindar being spent teaching in schools.
Other ~raforms to lTower unit coats

Unit costs reduced by standardizing classes, thus
increasing class size in many of the more privileges

schools,

School resource allocation strictly on the basis  of
children enrolled.

Numbe2ar of topic in curriculum reduced,




Examinations localized.

Science-kits for class-based science teaching, even
without labs of electricity.

vVocational subjects introduced.

universal primarvy

Key strategies for Tinancing

aducation
Focused on devolution of rasponsibility for planning,

financing, and implementation to l1ocal communities and

households

Financing strategy for government primary schools,

Government paid for staff salaries, maintenance, all
other materials and running expenses; the community

financed building materials and school building, paid

a small variable fee, and provided voTuntary

additional community support.

o

Financing strategy for non-government primary school

(90 per cent of all primary schools): the government

provided salaries of teaching stalfl and gave a per

"17.35 per child (123 = us %

capita grant of $Z

0.4-US%$1.6 over the period):; ‘'responsible authoritics

non—-teacher s

1ari

d
(74

By

financed school maintenance,

fa )
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furniture, equipment, textbooks, and rumnning ex
ol schools; the community Financed school buaidding,

-

,'/



paid general purpose and sports fees, contributed to a
building fund, and provided veoluntary additional

community support.

It would be worth pointing out that amongst other
reforms to Tower unit cost, vocational subjécts were
introduced. This could reduce wunit cost by producing
marketable goods 1in schools. However, it failed elsewhere in
Africa. The report observes on the aspect of Financing for
education that several South = Asian countries heavily
subsidised higher level of education. A rise in funding for
university education would have been understandable if the
goal of universal basic education had already been met, The

efficiency of education spending in South Asia is very low.

The report further projects® a five point strategy to  ensure
universal basic education.
1. The first step is to prepare a concrete five year plan

(1899-2003) to extend universal basic education.

2. Compulsory education laws must be passed and enforcad,
3. In order to make the linancial targets more feasibls,
a cost effective strategy should be adopted for implemanting

the target of universal primary education.

4, In order to formulate a realistic Minancial strategy,
the main focus should be on the reallocation of Sxisting
budgets.




A number of innovative methods can also be used to

[83]

provide adequate funding for the goal of universal primary
aducation. Certain countries have resorted to special Taving

earmarked for education spending.

It goes without saying that some of the radical
features/strategies which helped 1in achieving universal

primary education elsewhere, must be adopted.
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CHAPTER-V

NATIONAL POLICIES AND PROGRESS MADE IN REALISING THE QBJECTIVE

5.1 Educational plans in the initial years after
independence were formulated in the context of new. enthusiasm
and high expectations. Jawahar Lal Nehru in the Conference of
State Education Ministers argued that “the entire base of
education must be revolutionised"”. In 1948, an All India
Education Conference was convened by the then Union Minister
of Education which endorsed the recommendations of earlier
committees on free and compulsory education. The national

leaders visualised the extension of democracy from political

to economic spheres.

5.2 Data projected by World Bank in its Publication:- The

World Bank chronologically brings out! the details of the
National Policy, Central schemes, State projects and the
decentralised education development and District primary

education programme approved 1in 1892. It states:

"Working groups of the Planning Commission established
ambitious . target dates for achieving universal
elementatry education, targets that were revised
throughout the 1960s and 1870s. In 1966, the Kothari
Commission proposed achieving the goal no later than
1986, This target, too was superseded when the 1986

National Policy on.. Education articulated a geoal of

P
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ensuring  that by 19890 all children 11 yesars of age
would have completed five yoars of formal ot

non=rormal education....

The 1986 National Policy on Education zets the stage
Tor the Central Government to play an inéreasing1y
important role  in  primary education. The policy
explicitly recognised the need to make a  concerted
effort to expand and improve basic education, meaning
formail and non-formal primary and - adult Jiteracy
eduration. At the primary schools level, the policy
gave priority to reducing the disparities in snrolment

for girls and for students from Scheduled Castes and

1D

Scheduled Tribes, To carry out the policy, th
Department of Education created a set ol centrally
sponsored grant schemes to assist States in developing

basic education.’

Such schemes included, intor-nlin, Opepyat jon
Blackboard: 1986; District Institutes of Fducation and
Training (DIETs): 1988; Total Litegracy Campaign: 1984

Minimum Levels of Learning: 1949.

The publication adds? that assisted by donors various

o
Ny
—

State projects were also initiated such  as  Andhra  Pradesh
Education Project, which began in early 1920s with the support
of United Kingdom’s Overseas Development Administration (oDa),
Bihar (nited Nations Children Fund, UNICEF), Rajasthan

(Swedish International Development Authority) and e+ ar



Pradesh (International Development Association, IDA) started
projects between 1990 and 1993. In each State; registered
societies have beén created to receive and disburse funds and
to provide an umbrella organisation, closely linked to state

- education der artments for project implementation.

D.strict Primary Education Programme

.2.2. In 1992, Parliament approved an updated National

[89]

Policy on Education. The new policy opted for giving a
priority for girl’s education and improved quality in primary
education. It also called for an integrated and decentralisad
approach to developing primary education systems, with a focus
on building the capacity of districts to plan and manage
primary education. Thus in 1992 constitutional (73rd and
74th) amendments were carried out which visualised the
increase 1n the responsibility and the authority of local
governments. These amendments gaQe the control of primary,
secondary, aduit, non-format, technical _and vocational
education to Panchayati Raj Bodies. The Central Advisory
Board of Education dissued a special report as to how to
decentralise “the .management of education,\'detai1ing the
structure, role, functions and powers of local bodies, with
thé objective of improving the efficiency and effectiveness of
'schoo]s and to reducing demoralisation alt the 1local laevel]
(Ministry of HRD, 1993). It is understood that almost all
States have passed enabling legislation for implementing the
said constitutional amendments. Administrative guidelines for

decentralisation are also being issued?.



5.3 Achievements on elementary educaticn as indicated in

19984 a reference annual of the Ministry of

Information and Broadcasting, Government of India:-

EDUCATION

Before 1976, education was exclusively the
responsibility of states, the Central Government was only
concerned with certain areas Tike coordination and
determination of standards in technical and higher aducation,
etc. In 1976, through a Constitutional amendment, education
became a joint responsibility. Decisions regarding the
organisation and structure of education are Jlargely the
concern of the states. However, the Union Government has a

clear responsibility regarding the quality and character of

r
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education. In addition to policy formulation, the Ministry
Human Resource Development, Department of Education shares

with the states the responsibility for educational planning.

5.3.1. The Central Advisory Board of Education (CABE), set up
during the pre-Independence period in 1935, dontinues to play
a lead role in the evolution and monitoring of educational
policies and programmes, the most notable of which are the
‘National Policy on Education (NPE), 1986, Programme of Action

(POA), 1986 and a revised NPE and POA (19aQ2).

[5)}
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.2. EXPENDITURE: -




National Policy on Education, 1986 and the Programme
of Action (POA) 1992 envisages that free and compulsory
education of satisfactory quality should be provided o alld
children upto the age of 14 years before the commencement of
the 21st century. As per the commitment ol  the Government
under  the Common Minimum Programme, about six par cent of the
Gross Domestic Product (GDP) would he  earmarked TFor  the

Education Sector by the year 2000 AD and 50 per cent of the

outlay will be spent on Primary Education.

5.3.3, With the increasing commitment of the resources to

aducation, resource allocation for education has, over the
years, increased significantly. Plan outlay on education

increased from Rs.153 crore in the First Five Year Plan to
Rs.19,600 crore in the Eighth Five Year Plan (1982-37). The
expenditure on education as a percentage of GDP also rose [rom

0.7 per cent in 1951-52 to 3.3 per cent in 1935-940 (RE).

5.3.4. The Eighth Plan outlay (Centre and . States) at
Rs.19,600 crore %s hiéher than the Seventh Plan expenditure of
Rs.7,633.13 crore gy 2.6 times. In keeping with this set up,
the Central Plan outlay for education has  heen substantially

increased  from Rs.1,825 crore in 1885-96 to RS, 3,383 crore in

196G6-97 and further to Rs.4,095 crore in 1997-98, ..




.3.5. There has been inter-se shift in the allocation of

[8;]

resources within the education sector from higher education to
elementary edQcation. The outlay on elementary education is
62.1 per cent of the total Central Sector Plan outlay in
1997-98. Further the outlay consists of Rs.354.94 crore for
Secondary Education, Rs.403 crore for University énd Higher
education, Rs.127 crore for Adult Education and Rs.390 crore

for Technical Education.

5.3.6. ELEMENTARY EDUCATION:

The revised Programme of Action 1992 of the NPE, 1986
resolves to ensure free and compulsory education of
satisfactory quality to all children upto 14 years before we
enter the 2ist century. In order to operationalise the
revised policy of the Government, the following three
sub-schemes were proposed under Operation Blackboard during
the Eighth Plan : (i) continuation of the ongoing scheme to
cover all the remaining schools identified as on 30 September
1986; (ii) expanding the scope of the scheme to provide three
rooms and three teachers 1in primary schools with enrolment
exceeding 100 with provision for about 50  ber cent women
teachers 1in primary schools as mandatory for all states/UTs;
and (iii) extending the scope of the scheme to upper primary

‘schools. The expanded schemes have been started since

1993-394.




5.3.7. To achieve the goal of Universalisation of Elementary
Education, the Non-Formal Education Programme had been. put
into operation 1in 1979-80 to provide education of a Quality
comparable to formal system to children who do not/cannot
attend school, school dropouts, girls who cannot attend whole
day schools and working children. The scheme was réorganised
and expanded in 1987-88 and again in 1993. Under the Schama,
assistance is given to the states/union territories in the

ratio of 60:40 and 90:10 for running general co-educational

(]

and girls centres respectively. Cent per cent assistance i
given to voluntary agencies for running non-formal oducation
centres and undertaking experimental and innovative projects,
Presently 2.86 lakh centres héve been sanctioned for imparting
education to about 71 lakh children. About 1.18 lakh centres
are exclusively for girls. Under another Centrally-sponsored
scheme of Restructuring and Reorganisation of Teachers
Education, launched 1in 1987-88, 433 DIETs, 110 CTEsS/IASEs have
been established throughout the country teo impart good quality
of pre-service and in-service training to teachers and 19

SCERTs have been strengthened.

5.3.8. In elementary education the Tflocus has bean shilftad
from enrolment per se to retention and achievement. The
Minimum Levels to Learning programme answers the third
dimension of Universalisation of Elementary Education, namely,
universal achiesvement. Laying down competency to be mastered
by all children 1in the country at a particular grade, the
pfogramme envisages a pacgﬁge of quality improvement., It

incorporates curricular revision, teacher orientation  and



T—:h2 .-

improved pedagogy to handle multi-grade situations. A
Committee has also been constituted to lay down Minimum Levels

of Learning for subjects taught at upper primary stage.

5.3.9. In the first phase, 18 projects were talen up and
after working in 4,000 primary schools, the programme is baing
upstaged through the dinstitutional mechanism of DIETe  and
SCERTs in  about 12 states. Aflter this period of initiation
the programme would be extended and expanded to cover the

entire school system by 2000 AD. Currently, about 200 DIETs

have been oriented in the comprehensive styategy.

A

~ .

.10. DISTRICT PRIMARY EDUCATION PROGRAMME:

(93}

The District Primary Education Programme (DPEF) is a special

\]

thrust and a new initiative to achieve Universalisation of

Elementary Education (UEE)> The programme takes a holistic

view ol primary education v Tapmant and amahos to
operationalise the strategy of UEE through district specific
planning with emphasis oh decentralised managemsnt,

participatory processes, empowerment and capacity building at

Al
v

tat

9]
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all levels. The programm2 is implemented through the

level registered societies,

5.2.11. The programme aims at improvising  access to primar,

education for all children, reducing primary dropout rates to
Tess than 10 per  cent, increasing  Jaearning  achiavemant of

primary school Students'ﬁy'ZS per cent and reducing the geander

and social gap to less than live par cant

-



5.3.12. The programme is structured to provide additional
inputs over and above the Central/state sector schemes lor
elementary education. The programme (ills in the existing
gaps 1in the development of primary education and seaks to
revitalise the existing system. DPEP is context&a1 and has a
marked gender focus. The programme components include
construction of classrooms and new schools, opening of
non-formal/alternative schooling centres, appointment of new
teachers, setting up early childhood education centre,
strengthening of State Councils of Educational Research and
Training (SCERTs)/District Institute of Education Training
(DIETs), seatting up of block resource centres/cluster resource
centres, teacher training, development of teaching learning
material, research based interventions, special interventions
for education of girls, education of SC/ST eta. A new
initiative of providing integrated education to dJdisabled
children and distance educatién for teacher training has also

bean incorporated in the DPEP Scheme.

5.3.13. The district is the unit of programme implementation
and selected on the basic of twin c}iteria, viz., (a)
educationally backward districts with female Jliteracy below
the national average and (b) districts where total literacy
campaigns (TLCs) have been successful, leading to enhanced

demand for elementary education,




.3.14. DPEP is a centrally-sponsored scheme. Eighty-five per

(g}

cent of the project cost 1slprov1ded by the Government of
India which is resourced by external funding, which is already
tied up to the extent of Rs.3,450 crore., The balance 15 per
cent is shared by the participating states. The World Bank is
providing assistance to the tune of US$ 260.3 million (Rs.806
crore) for the District Primary Education Programme (DPEFR)
phase-I and an amount of US$ 425.0 million (Rs1,4a0 crore) lor
DPEP phase -II for which a grant from Government of Natherland
amounting to US $25.8 million (Rs.90 crore) is alse tied up .,
The European Community has made ava11ab1§ a grant of ECU’'s 160
million (approximately Rs 6§85 crare), for  Amplementation of

DPEP 1in 19 districts of Madhya Pradesh.

.15, Assistance from ODA of UK amounting to Rs.42.5 million

(3]
[53]

(Rs 255 crore) and Rs.37.71 million (R2.22G6.22 crore)  is
available for DPEP in Andhra Pradesh and West Bengal
respectivaly.  The World Bank has alao offegad aasistance lar
coverage of 17 educational districts (27 revenue districts) in

Bihar under DPEP phase-III.

5.3.16. The programme, which was initin]ly' Taunched in a7
districts of seven states in 1994, is now cavering a total  of
122 districts in 13 states. The programme implemsntaticon has
shown promising results as per reports of varijous éupervision
missions and evaluatory studies. The programme is oneouraging
application of numerous innpvative and practical interventions

for improving access, retentton and quality of education,




5.3.17. BIHAR EDUCATION PROJECT:

The Bihar‘Education Project (BEP) is a basic education project
aimed at Uni?ersa]isation of Primary Education by bringing
about a qualitative dimprovement in the - existing education
system. The project was initiated 1in 1991 covering seven
districts in Bihar. The financing pattern was 3:2:1 among
UNICEF, Govarnment of 1India and Government of Bihar. The
phase-I concluded in March 1996 and the programme has  been
extended for a period of two years from 1996-97 to 1337-8a
under  phase - II, with an outlay of Rs 61.56 crore,
Significant outcomes of the Project include intensification of
community participation process and motivational training of
teachers in participatory mode leading to renewal of  teaching
learning processes, During 1997-93, it ijs proposed to cover
17 educational districts, (27 revenue districts) including
these seven districts of Bihar under DPEP-TIT with assistance

Trom the wWorld Bank.
5.3.18 LOK JUMBISH:-

An innovative project called "Lok Jumbi<sh” (People’s  movemant
Tor Education for Al11) with assistance fTrom  Swedish
International Development Authority (SIDA) has been undertal.en

3 = 4
i

in Rajasthan. The basic objective of the project  is -

achieve "Education for ALL" through people’s mobilicat ion

their participation.




5.3.18. The Project has so far covered 58 blocks-where it has
undertaken environment building activities in 2,491 villages
and has“comp1eted school mapping exercises in 1,800 villages
whefe community mobilisation and partnership with voluntary
groups has been noteworthy. Three hundred and forty four new
schools have been opened while 275 primary schools ‘have besn
upgraded. An innovative and successful NFE programme launched
by LJP has spread to 1,502 centres. The Lok Jumbish Project
has made a positive contribution to quality improvemant
through the development of improved MLL based textbooks From
Classes I-IV, which has been mainstreamed in all schools of

Government of Rajasthan.

».3.20. NATIONAL PROGRAMME OF NUTRITIONAL SUPPORT TO FRIMARY

EDUCATION:

A National Programme of Nutritional Support to Primary
Education commonly called the Midday MeAal Scheme was launched
on 15 August, 1995 with the intention of dmproving  enrolment
attendance and retention while simultaneously impacting on the
nutrition status of students in  primary classes, The
programme envisages provision of cooked maa1§/proc9959d food

For children studying in classes I-V in all government, local

body and government aided primary schools., Central assistar

“under the programme is available for the reimbursement of cost

of Toodgrains and for transportation chargss for  movemsnt  of
foodgrains from FCI godowns to schoolse/villages Salaries of
cooks/helpers etc., as well-as expenditurs on construction  of

kitchen sheds needed for conversion of foodygrains into cocked




meals are eligible for coverage undetr the poverty alleviation
schemes i.e. JRY/NRY. Other costs of conversion of
foodgrains into cooked meal/processed food are to be met by

implementing agencies/states.

5.3.21. Apart from this, the implementation of these .schemes
is today, indifferent and full of "leakages"”. 1In spite of the
achievements "set out in the said report, the fact remains
that in India, out of 5,47,672 villages, 48,566 do not have
any school and 1,67,382 rural schools have just one teacher

for each school’.

5.4 Recommendations of the Committee of State Education

Ministers on_ implications of the proposal to make elementary

education_a fundamental right:- The Chief Ministers’

Conference held on 4th to 5th July, 1996 adopted a resolution
to universalise primary education by 2000 A.D. A  Committee
chaired by Mr. Muhi Ram Saikia, Union Minister ol State for
HRD (Education) was constituted on 29th August, 1996 with the
Education Ministers of 13 States and senior officials of the
Central Government as 1its members to  consider the legal,
academic, administrative and financial imp]icétions. The
Committee submitted its report on 15th January, 1997. The
report says that the number of primary schools have gone up to

5,90,421 and the number of upper primary schools to 1,71,216

‘o

in 1995-96 as against 2,10,000 and 13,000 in 1950-51

respectivaly. Gross enrolment ratio at primary level has

S

increased from 42.6 1in 1950-51- to 104.5 in  1995-96 with a

large proportion of increase being in rural and semi-urban




areas. According to the 6th A1l India Educational Survey,
84.6% of the rural habitations haye a primary school within
one kilometre and 85.4% have an upper primary school with a
distance of three kilometres. The committee observes that the
task of universalisation of elementary education (UEE) is far
from being complete because there are severe gender, regkona],
sectional and caste disparities in UEE. Only two-thirds of
the children complete primary schop]ing and only hall complete
upper primary schooling. A significant proportion of those
who join school drop out before completing their studies due
to socio-economic and cultural factors as also due to lack of
adequate infrastructure, shortage ofl teachars,
non-availability of teaching, Jlearning materials and text

books, a curriculum which is not fully related to local needs

and low levels of Tearning.

5.4.1. After considering various pros and <cons, the said
committee made the recommendations which are summarised as

follows:

i) The Constitution of India should be amended to make
the right to.free elementary education upto 14 years
of age a Fundamental Right. Simultaneously, an
explicit provision should be made in the Constitution
to make it a Fundamental Duty of every citizen who is
a parent to provide opportunities for alementary
education to all children upto 14 years of age.
Consagquential amendments to the Directive Principles

of State Policy as enunciated in Article 45 of the




i)

ii1)

Constitution should also be made.
In a diverse federal polity such as ours and with the
States being the main frroviders of s loemontary

education, there 1s no need to enact a Central

'Legis1ation making elementary education compulsory.,

States should either amend their existing legislation
or enact fresh Jlegislation to give affect to the
proposed Constitutional amendments on the 1ines of the
action taken in regard to implementation of 73rd Aand
74th Constitutionatl amendments., The Central
Government should issue guidelines providing a broad
framework for enactment of T[resh 1egis1atiqn on
compulsory elementary education, The guidelines
should be finalised 1in consultation with State/uT
Governments.,

State legislation should provide for the following:-
(a) provision of permissive compulsion to  enable
State Governments and 10@&1 hbodies to enforce the law
selectively in a phased manner:

(b) grounds for exemption from compulsory school
attendance;

() ©odmposition of punishment. on dn}nultinu parsnta

= guantam of minimum and maximum punishment should be

speciflied;

(d) establishment of primary schools within  a
distance of 1-1.6 Kilometers from  rura habitations
provided  that there ds  a population of 250 in the

catchment areas; -

(e) establishment of upper primary schools  within



iv)

v)

a distance of 3 kilometres from rural habitations
provided that there 1is a population of 500 in the
catchment areas;

State Governments should be entitled to relax the
norms in (d) and (e) above in the case of hil1l,
desert, tribal and inaccessible areas so %s to ensure
that the proposed schools are viable.

(f) responsibilities which may be delegated to
Gram Panchayats and Village Education Committes (VECs)
for achieving Universalisation of Elementary Education
(UEE) 1in their jurisdiction: '

(g) provision for engaging honorary attendance
officers; and

(h) vesting of powers to impose penalties and
grant exemptions in the Panchayat Raj
Institutions/Village Education Committeas (PRIs/
VECs); and

A State-wise approach 1in regard to free education
should be adopted in keeping with the local situation.
However, in order to ensure  unrtformity, free
elementary education may include axemption from
tuition fee; provision of essentiaa‘stationery to all
children in primary classes. In addition, the Mid-day

Governments

D

Meals Programme may be continued. Stat
may provide ‘other dincentives such as free school
uniforms, cash incentives, scholarships, etc. in
accordance with their SCONOMIa capacity and
priorities. L

The administrative machinery for supsrvision,



vi)

vii)

viii)

inspection, monitoring and evaluation of elementary
education should be augmented and strengthened at the
Secretariat, Directorate, District and Block levels.
The academic implications of the proposal which
include provision of recurrent teacher training and
quality textbooks besides 1ntroduction‘ of Minimum
Levels of Learning (MLL) should be given due
attention.

Minimum infrastructure and teachers as envisaged under
Opsration Blackboard should be provided in all primary
and wupper primary schools preferably during the 9th
Five Year Plan. However, such provision of facilities
may not be made a statutory obligation for the
present. The norms prescribed under OB would not be
applicable to alternative schooling and non-formal
education programme.

As 1in the past, the primary responsibility to promots
elementary education should remain with the State
Governments, who should consider measures which will
enable local bodies in urban and rural areas to raise
revenues for improvement  of facilities in schools.
They should consider the proposé] to lTevy an
"educational cess” in this regard. The Central
Government should meet additional requirements heeping
in view the past trend of resource transfers and the
need to augment resources to implement the proposal.
The Central and State Governments should allocate /0%
of budgetary ‘allocations for education to elementary

education and ensure that the funds so allocated are




ix)

X)

xi)

xii)

not re-appropriated or diverted to any other sactor.
They should also streamline the existing system of
Tlow of funds to Elementary Education Programmes.

The Planning Commission and Ministry of Finance should
evolve an'appropriate formula in consultation with the

State Governments concerned to share additional

finances required to implement the proposal. The
formula so_evo1vedvsﬁéuid pré;iaé‘;g}‘fraﬁs%er of.msre
resources to educationally backward
States/Districts/Blocks. Estimates of additional
funds requiredl to implement the proposal should he
carefully examined in consultation with experts who
may also identify the possible sources of Financing
the additional requirements. The additional
expenditure to implement the proposal should be phased
out, preferably over a period of § years, coinciding
with the Ninth Five Year Plan.

Statés should provide adeﬁuate space and opportunity
to deserving private schools to spread elementary
education in remote and inaccessible rural areas.
They should also considar suitable ragulatory
provisions to ansura that the tendenay of
commercialisation of education is effectively curbed.
In regard to medium of instruction at primary leve’,
States should continue the existing v policy of
providing primary education in the regional language
and whera regional language is other than the mother
tongue, in the mopher tonguse,

In order to give meaning and offlfact to the proposal,



special efforts should be made to build public opinion
in favour of Universalisation of Elementary Education
(UEE) by social mobilisation and involvement of 1local
communitfes on a much larger scale. To achieve this,
a National Elementary Education Mission (NEEM) should
be effectively operationalised in IXth §1an; Non
Governmental Organisations (NGOs) should be provided
larger assistance and support in their efforts to
promote Universalisation of Elementary Education
- (UEE); and Panchayat Raj Institutions (PRIs) should be
given greater responsibility in planning, managemant

and implementation of programmes of elementary

education,

5.5.1. The Saikia Committee observes that the requirement of
additional funds in five years coinciding with the ath Plan to
achieve the national goal of UEE, would bLe approximately
Rs.40,000 crores, As per the Annexure-IV of the proposed 9th
Plan, under ﬁhe Head Education, for realising
primary/elementary education including mid-day meal scheme,
the proposed outlay for the 9th Plan is Rs.31,594 crore
(comprising of Centre’s share of Rs.12,644 crore and State and
UTs share of Rs.18,950 crore). However, the required outlay
is of Rs.48,950 crore (comprising of Centre’'s share of
Rs.30,000 crore and State and UT's share of Rs.18,950 crore),
Thus a gap of Rs.17,356 crore is still being projected in the

ath Plan.



(&)

\ D _REFERENGCES

CHAPTER-V

The World Bank Publication, Primary Education .in
India, Edn., March, 1997, Chapter 1.
Ibid.

Ibid.

Ministry of Information and Broadcasting, Government

of India, India 1998 A Reference Annual.

Dr.J.C.Kulishreshtha, 1Indian Child lLabour, Edn.1994,

page 39.




CHAPTER-VI

IMPLEMENTATION OF THE RIGHT TO EDUCATION: RECOMMENDATIONS OF

THE COMMISSION

6.1 The need for compulsory education for children:- The

Law Commission had prepared a detailed note on free and
compulsory education for children together with a draft Rill
for a central legislation. In drafting the Bill, the
Commission had taken 1into consideration certain suggestions
and comments received by 1t 1ncluding those made at the
National Conference on Education as a Fundamental Right
organised by Pratham on 24th and 25th April, 1998 ét New
Delhi; and the National Consultation on Right to Education; a
strategy to eliminate Child Labour, organised by thea Cenfre
for Child and the Law, the National | aw School of India
University with the support of UNICEF bheid on 16th and 17th
May, 1998 at Bangalore. A copy‘or the same was forwarded to
the Ministry of Human Resource Development, Department of

Education, Governmant of India requesting for views of the
Departnent.

6.1.1'., The Law Commission has carefully considered various
issues in the 1ight of comments of the Department of Education
-as well as other available materials. Accordingly, it bhas

come to the following conclusions:




6.1.2. If a Central Legislation 1is epacted. as is being
proposed by the Commission, it would not require ratification
by the State Legis1a£ures, being a subject falling under Entry
25 of Concurrent List of Seventh Schedule to the Constitution
of India. Article 254(1) provides that the law made by
Parliament with reference to a concurrent subjéct shalil
prevail over a law made by the State Legistature on the same
subject irrespective of the fact whether the law made by the
Parliament is earlier or subsequent to the State enactment.

(This provision is of course subject to clause (2) of article

254.)

6.1.3. A view has been expressed that it may not be feasible
to Dbring the private unaided institutions within the purview
of the proposed Bill. In this connection, reference has been
made to article 21A(3) as proposed to be inserted by the
Constitution (Eighty-Third Amendment) BRil1, 1997 which
provides that States shall not‘ make ahy law for free and
compulsory eduoat{on under clause (2) 1in relation to the
institution not maintained by States or not receiving aid out

of State funds.

h

6.1.4. The Department of Education may perhaps be right in

saying that as of today the private educational institutions
which are not in receipt of any grant or aid from the State,
cannot be placed under an obligation to impart free education

to all the students admitted dinto their dinstitutions.

7]

However, applying the ratio of Unnikrishnan case, it i

o~

perfectly legitimate for the State or the affiliating Board,




as the case may be, to require the institution to admit and
impart free education to fifty per cent of the students as a
condition for affiliation or for permitting their students to
appear for the Government/Board examination. To start with,
the percentage can be prescribed as twenty. Accordingly,
twenty per cent students could be selected by thé concernead
institution in consultation with the local authorities and the
parent-teacher associatioﬁ (see the appended Bill at

Anhexure-A). This proposal would enable  the unaided

institutions to join the national endeavour to provide
education to the childlren of India and to that extent will

also help reduce the financial burden upon the State.

6.1.5. Further, imparting educatian, including
primary/elementary education, is as much the obligation of the
Central Government as that of the States after the 42nd
amendment of the Constitution which has put "education” in the
Concurrent Liét. It is the Commiésion's view that the Union
of India has the primary responsibility for carrying out the
mandate of article 45 read with articles 41, 46 and 21 of the
Constitution. One cannot 1lose sight of the fact that
substantial additional finances are required For this purpose
and 1in the present state of things, the additional finances
can only come from the Centre. It hardly needs mention that
"most  of  the high-yielding revenhue resources ars with the

Centr

)
g

[
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6.1.6. Article 45 speaks of "free and compulsory education

for all children until they complete the age of 14 years”.
The expression "compulsory” in the said article necessarily

implies an element of compulsion, be it compulsion on the

State to provide free education or a compulsion on the parents
to send their children to the school or a compu]sioﬁ oh the
society to ensure that all its children go to school atleast
until they complete the age of 14 years or for that matter
upon any other institution, organisation or individual, as the
case may be. It may not, therefore, be correct to say that

the method of compulsion is inadvisable.

6.1.7. A statute imposing compulsory education is ho
encroachment on any fundamental right, for no one has any

right to remain ignorant or illiterate!.

6.1.8. The Law Commission 1is of the view that Universal
Elementary Education (UEE) canhnot be achieved except by the
use of a certain amount of compulsion. 1In this context, it is
relevant to notice that the method of persuasion has not
yielded the desired results. It needs to be emphasised that
the constitutional obligation 1is to pro;ide "Tree and
compulsory education” and all permissible means and measures
ought to be employed to achieve the said goal. It may
necessitate dispensing with the tuition fee, providing free
text books or free uniforms, free lunch, etc.wherever

necessary.




6.1.8. The Commission is aware that the basic reason for the
children from the poor families being not able to attend the
schools is poverty. The Commission recognises that no parent
who can afford to send his child to school, would not do so
and would prefer to send him to work. Undoubtedly, it would
be the wish and desire of every parent to see that.his child
is educated and that he is not called upon to work whether as
a domestic servant or in a factory or anywhere else. At the
same time, it is recognised by all educationists that a little
amount of compulsion may be necessary in certain cases apart
from persuasion and 1incentives, to achieve the goal of an
Universal Elementary ‘Education which s basic to any

democratic society.

6.2. The Commission has noted with some satisfaction that
so far 19 States/Union territories have enacted 1legislation
making primary/elementary -education compulsory. (A list 1s

attached as Annexure-B). These are Assam, Andhra Pradesh,

Bihar, Goa, Gujarat, Haryana, Himachal Pradesh, Jammu &
Kashmir, Karnataka, Kerala, Madhya Pradesh, Maharashtra,
Punjab, Rajasthan, Tamil Nadu, Uttar Pradesh, West BRangal,
Delhi and Andaman & Nicobar Islands. These enactments are in

three parts:

(i) Power vested in the State Government to notify
the area in which the Act can be implemented.

(i) Penalties for not sending children to school.

(iid) Power 1in q,yested authority to grant exemption

-

from the legislation.




.6.2.1. The Department of Education has pointed out that most

(w]

of these Acts have, however, remained unenforced dus t
various socio~economic and cultural factors as well as
administrative and financial constraints. According to that
Department, the compulsion contemplated in article 45 of the
Constitution is a compulsion on the State rathe} than on
parents. As such a consensual approach to motivate parents
and children is said to be more appropriate. The key elements
of this approach are stated to be: (i) community involvement:

chool

1]

(i1) decentralisation of planning and management of
education to Panchayati Raj Institutions; (iii) motivation of
children to attend schools regularly: (iv) improvement of
infrastructure and facilities in schools; (v) deve1opmént of
locally relevant curricula; (vi) improvement in quality of
textbooks; (vii) teacher training; (viii) child centered

learning; and (ix) adoption of minimum levels of learning.

6.2.2. However, since the consensual approach alons has
failed to yie]d:resu1ts, it is the view of the Law Commission
that it may be necessary to introduce some compulsion to
supplement if not supplant the consensual approach and methods

of persuasionr:

6.3 It was brought to the Commission’'s notice that a
-committee of State Education Ministers (Saikia Committes) had
in August, 1996 inter-alia, examined the nead for a central
legislation for elementary education and came to  the
conclusion that it was ’nqp strictly necessary to have a

el

central legislation in view the fact that elementary education




was mainly the responsibility ol the States and in a diverse
federal polity such as ours with wide disparities, it was
debatable whether a central legislation on compulsory
education would serve much purpose. It was fTelt that since
these State Governments are the main providers of elementary
education, they should enact such legislation ‘ and be
responsible for their proper implementation. Noting that
existing legislation was outdated and required to be 1in tune
with Tlater developments and the current social athos, the
Committee was of the view that States should either amend
their prevailing legislations or enact fresh legislations for
free and compulsory primary education. The Central Government
should support and strengthen the efforts made by the States
jn this regard and 1issue guidelines providing a broad
framework for enactment of fresh legislation on the subject.
The guidelines should be finalised 1n- consultation with

State/Union territory Governments.

6.3.1. The Law Commission finds it difficult to agree with
the approach of the Saikia Committee for the reasons already
stated. The spirit of cooperative federalism does not come in
the way of central 1legislation, nor ddés the central
legislation prevent the States from offering appropriate
amendments (as may be called for in their local conditions) to
'such central legislation. Only when an inconsistent law or

inconsistent provision (inconsistent with the central

]

4

legislation) 1is sought to be enacted by the State Legislatur

that the reguirement of President’s assent is necessary to

-

make it effective and valid as per article 254(2).



In fact, the report of the Par1iamentary Standing
Committes on Human Resource Development has stated in
paragraph 15.6 that the Central Government should considar
working out the necessary Jlegislation to provide for the
universalisation of free elementary education. ‘This law
should be simple "with some skeletal framework which may also
indicate the Central share in the Tfinancial burden. The
details can be formulated by the respective States according

to their requirements”.

No such law is presently being worked out by the
Central Government, which is awaiting the passing of the

Constitution (Eighty-third Amendment) Bill, 1997 before taking

action,

As above noticed there does not appear to be any sense
of urgency with regard to the Constitution (Eighty-third
Amendment) Bil1l. Presently 1t\1ies in a state of suspended
animation and one does not know if and when and in  what form
it will eventually be passed. We are fast moving towards the
end of the century and Indian children cannot Qait and remain
ighorant. Their = needs have to be dealt with Today. The
Supreme Court has given them the right to elementary education
ag part of their right to a dignified 1ife, a life where thoy
can make choices, This dis the law of the land and must ba

implemented immaediately.



6.4 on  the issue of ramifications of compe1ling
parents/guardians of every c¢child to send their children to
attend the school, the Committee of State Education Ministers
appears to bhave examined the matter Kkeeping in view the
socio-economic conditions prevailing in  the country. It
pointed out that one of the major barriers in the‘efrectjve
enforcement of compulsory education laws had been the spectre
of large scale punishment by {imposition of fines or
imprisonment of defaulting parents, particularly those who
ostensibly could not afford to send. their ahildren to school.
Another apprehension was that the defaulting parents would be
subject to Considerab1e harassment by the bureaucracy,
resulting 1in widespread resentment among the general

population against the implementation of compulsory education

laws.

The Law Commission agrees that the request of
compulsion on the parent/guardian should not be allowed to
become an instrument of harassment and penalties should be
enforced only as a last resort; and that too in a  humane and
compassionate manner without losing sight of the objective of
the exasrcise, that is, pressurising énd persuading
recalcitrant parents to send their children to school., The

punishment may vary from State to State and could peossibly

include community service (Shram Daan, Kar Seva e=tc.) and
suitable disincentives as determined hy Fanchayat i Raj

Institutions.



In this connection, it may be noticed that in the
United Kingdom, the defaulting parents who fail to send their
children to the schools, are forced to do so through the State
agencies. Under sections 37(5) and 40(1) of the Education
Act, 1944 1in that country, any perscon who lfails to comply with
a school attendance order served upon him is gu{1ty of an
offence unless he proves that he is causing the child to
receive efficient full-time education suitable to his age,
ability and aptitude otherwise than at school. On a summary
conviction for the offence, a person is liable in the case of
a first offence to a fine not exceeding pounds 10, on a second
conviction of the same offence to a fine not exceeding pounds
20 and on a third or a subsequent conviction of the same
offence to a fine not exceeding pounds 20 or imprisonment not
exceeding ohe month or both (Education Miscellaneous
Provisions) Act, 1948 section 9(1) (UK): Criminal Justice Act,

1967, section 92(1), Schedule 3, Part-I (UK).

The court by which a person is convicted of failing to
comply with a school attendance order or before which a person
is charged with failing to cause a child of compulsory school
age to attend regularly at the school aﬁ which he is a
registered pupil,-may direct the 1local education authority
which instituted the proceedings to bring the child in
question before a juvenile court (section 40(3) of the
Education Act, 1944 (UK) and Children and Young Persons Act,

1869, section 72(3), Schedule 5, para 13 (UK).




6.4.1. Many existing State Legislations in our country on the
subject also provide for imposition of punishment on the
parents who faill to send their children to school. 1In the
Commission’s view, 1t would not be conducive to realising the
objective of compulsory education to provide a punishment

which may vary from State to State.

6.5 The Department of Education has rightly emphasised the
heed for social mobilisation and involvement of the community
to build up public opinion in favour of UEE which is crucial
to implementation of the proposal. The Saikia committes
recommended, inter-alia, that NGOs should be provided larger
assistance and support 1in their efforts to promote UEE; and
Panchayati RaJj Institutions should be given greater
responsibility in planning, management and imb1ementation of
programmes of elementary education. The committee also
recommended that a National Elementary Education Mission
(NEEM) should be operationalised in the Ninth Five year Plan
to monitor and stervise programmes of elementary education,
assist State Governments 1in area specific programmes for
equality and equity in UEE and to launch a national media and
advocacy campaign for UEE. |

6.5.1. The Law Commission is in agreement with the view that
social mobilisation and involvement of the community to build
up public opinion 1in favour of UEE 1is crucial for the
implementation of the proposal. Besides, the increasing role
of village education committees and parent-teacher

associations also needs to.-- be acknowledged. However, these




provisions can hardly be operationalised through incorporation
in the proposed legislation. This will need to be dealt with
and enforced at the executive levels through the machinery of
Centre and the States. However, a specific provision enabling
parent-teacher associations to monitor the functioning of the
schools and the quality of education imparted therein‘wou1d be
in order. |

6.5.2. In addition to the Non Governmental Organisations, the
Panchayats and Municipalities should also be involved in this
effort. Articles 243G and 243W in Chapter IX and IXA of the
Constitution of India introduced by the Constitution
(Seventy~Third Amendment) Act, 1992 w.e.f. 1.6.1993 provide
the necessary basis for this purpose, Article 243G
contemplates the State Legislatures enacting laws conferring
upon Panchayats, such powers and authority as may be necessary
to enable them to function as institutions of self-government.
It is further provided that such law may contain provisions
for the devolution of powers énd responsibilities on
Panchayats at the appropriate level subject to such conditions
as may be specified therein with respect to (a) the
preparation of Plans for economic development and social
justice and (b) the 1implementation of schemes for economic
development and social justice as may ke entrusted to them
including those 1in relation to the matters listed in the
Eleventh Schedule. Items 17 and 18 of the Eleventh Schedule
read: "17: Education, including primary and secondary
schools; 18: Technhical training and vocational educaticon” To
the same effect is article 243W which places upon the
Municipalities a similar 661igation read with items 3 and 13

of the Twallfth Schedule. It is appropriate that State




Legislatures should enact legislation as contemplated by the
aforesaid provisions of the Constitution, if they have not

already done so.

6.5.3. It is essential that legislation should also contain a
provision to ensure that good schools are established at
reasonable distances so that quality education is available

for all children.

6.6, Constitution (Eighty-Third Amendment) Bill, 1997

proposing insertion_and amendment of certain provisions in the

Constitution of India:- A Constitution amendment Bill being

the Constitution (Eighty-Third Amendment) Bil1l, 1997; déted
9th July, 1897 was introduced in the Rajya Sabha on 28th July,
1997. The Bill provides for the insertion of a new article
21A the omission of article 45 and amendments to articles 35

and 51A. The proposed article 21A reads as under:

"21A.(1) The State shall provide free and
compulsory education to all citizens of the age of six
to fourteen years.

(2) . <The right to free and compu]sdry education
referred toe in clause (1) shall be enforced in such
manner as the State may, by law, determine.

(3) The State shall not make any law, for free and
compulsory education under clause (2), in relation to
the educational institutions not maintained by the

State or not receiving.-aid out of State funds.”
"




6.6.1. In the Law Commission’'s view, the words "right to" in
clause (2) of proposed article 21A should be substituted by
the words “"obligation to provide". This is for the reason

that there cannot be a fundamental “"right to frree and

compulsory education”. The fundamental right of citizens,

until they attain the age of 14 years, is to "free education”,
whereas the State’s corresponding obligation is to provide
"frea and compulsory education”. The chapter on fundamental
rights contains several articles which are worded <o as to

create an obligation upon the State and yet those provisions

hY

have been understood and interpreted as creating
corresponding fundamental right for citizens. The foremost
example of this type of legislative practice 1dis article 14
which says "The State shall not deny to any person =quality
bafore the law or the equal protection of the laws within the

territory of India."

So far as clause (3) is concerned, the Law Commission
suggests that it should be totally re-cast in the light of the

basic premise of the decision in Unnikrishnan, which has heen

referred to hereinabove. It would neither be advisable nor
desirable that the unaided educational instifutions are kept
outside the proposed article altogether. wWhile the primary
obligation to provide education is upon the State, the private
educational institutions, whether aided or unaided, supplement

this effort.
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6.0.2. The- una1ded ‘1nst1tut1ons should be made aware that

teuogn1t1on, aff11)at1on or permission to send their children

/7

~htq ”appear; ror the GOVernment/Board examination also casts a

cérrespoﬁd1ng‘soc1a1 ob11gat1on upon them towards the society.
The reéogn1t1on/aff111at10n/perm1ss1on aforesaid is meant to
.enab1e them to supp]ement the effort of the State and not to
’enable them to make money Sinoe they exist and function
ﬁffect1va1y beoause of such recogn1t1on/aff111at1on/perm1ss1on
gpaqted by 1pub11q authoritises, they must and are bound to
.serve~fhe pubijc‘1qterest. For this reason, the unaided
ledupationaT_1nst1tutiohs must be made to 1mDart free education
r-'to_i’S.O% 6f thglstudenté admitted to their institutions. This
;prjndible haé‘a]ready been applied to medical, engineer{ng and
Totﬁer C011egeé-gmpaft1ng professional education and there s
:nQ ﬁeason  ‘why'.the‘vschoo1S imparting primary/elementary
- education should Hot be ;p]aced under the same obligation.

- Clause (3) 'of proposed article 21A may accordingly be recast

to give effect to the above concept and 0b1igation.

'6.6.3.  The aforesaid bil1 also provides that article 35 of
thn‘Constitufkoh“éha1T be renumbered as c1ause (1) of that

art1o1e and‘*after c1ause (1) as bO ranumbeted and before the

|
,7 ' |.,‘_:.“ , 'l-NAu.. 1*" nv-l’\h\‘l-' ﬁ '( ,.,‘. ¥ e,

Exp1anat1on, the- fo11ow1ng c1ause shall be inserted, name1y:—
"(2) The competent Jegislature shall make
tha law for the enforcement of right to free and
compulsory education referred to in clause (1) of
Article 21A within one year from the commencement of
the Constitutian (Eighty-third Amendment) Act, 1997:

—~—
Provided that a provision of any law relating




to free and compulsory education in force in a State
immediately before the commencement of the
Constitution (Eighty-third Amendment) Act, 1997 which
is inconsistent with the provisions of article 21A,
shall continue to be in force until amended or
repealed by a competent legislature or othe} competent
authority or until the expiration of one yesar from

such commencement, whichever is earlier."

6.7. Article 45 of "~ the Constitution 1is proposed to be

omitted by the same bill. Further,in article G1A of the

[#7]

Constitution, after «clause (Jj), the following clause i
proposed to be added, namely:-
"(k) to provide opportunities for education
to a child between the age of six and fourteen
years of whom such c¢itizen 1is a parent or

guardian.”

6.7.1...The reasbn given for this constitutional amendment s
that it “"would demonstrate the necessary political will and
administrative resolve of the ' country to achieva
universa1isation -of elementary education énd to eradicate
illiteracy”. It was suggested that this historical amendment
of the Constitution in the 50th year of Independence would
“inspire the nation to meet the daunting‘cha11enge of achieving

A

the goal of education for all by 2000 A.D.



- -

6.7.2. As is apparent from what is set out above, the States
and Union territories would be required to enact laws for the
enforcement of the right to free and compulsory education
within one year from the commencement of the Constitution

(Eighty-third Amendment) Act, 1997,

6.8. The aforesaid bill was referred by the Chairman, Rajya
Sabha to the Department-Related Parliamentary Standing
Committee on Human Resource Development. A press communique
1nvitjng suggestions/views was issued on 18th August, 1997.
The Committee considered the Bill in four sittings and heard
oral evidence. It adopted the draft report at its. meeting
held on 4th November, 1997. The report was then presehted to
the Rajya Sabha on 24th November, 1997 and laid on the table
of the Lok Sabha on the same day. Unfortunately, the Lok

Sabha was dissolved soon thereafter and elections were called.

6.8.1. The Budget Session after the new Lok Sabha was
constituted is over. There is, however, no indication whether

the Government is inclined to pursue the pending bill.

at alil

1]

6.9. The -~question is debatable whether it i
necessary to amend the Constitution when there is an explicit

recognition of the right to education till the age of fourteen

-years by the Supreme Court in Unnikrishnan’s case. As the

said Jjudgment can be overruled by a larger Bench in another
case, thus making this right to education vulnerable, it would

appear advisable to give this right constitutional sanctity.

-/
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6.10. In the view of the Law Commission, the obligation to
enforce the right to education should not be shifted to  the
State Governments., A uniform Central legislation underlining

certain minimum parameters for implementing this right would
be clearly desirable. In that view of the matter, amendmsnts
to article 35 as propoéed in the Constitution (E{ghty—Third
Amendment Bill) 1997 would be unnecessary for the reason that
even if the law is made by Parliament, the State Legislatures
are .competent to effect local amendments thereto inasmuch as
the subject of "education” is in the Concurrent List. Indeed,
according to the Constitution, a State Legislature can also
substitute a provision in the Parliamentary 1egis1§tion ar
2nact an inconsistent provision wherever necessary - of course

assent of the

T

subject to the requirement of obtaining th
Praesident. Similarly the Commission does not  favour the
proposed amendment under clause (3) of article 21A seeking to
bar enactment of any law agéinst educational institutions not
maintained by the State or not receiving aid out of State
funds for the reasons indicated by us in paragraph 6.6.2.
abova., The Commission does not see any harm if the other

amendments are retained.

6.11 The Commission is not wunaware of the Tact as also
stated in  the Financial Memorandum to  the Constitution
-(Eighty-Third Amendment Bil1), 1957, that huge expenditure is
involved in providing compulsory education to all citizens of

The annual expenditura

N

the age of six to fourteen year
estimated in this regard is.said to be Tlorty eight  thousand

Fupees,  Howevei, it is pot in the

Nine hundre fifty cror



domain of this Commission to dwell on resources to be found
for providing free education to the children. This aspect has
been the subject-matter of discussion in the report of the
Committee For ReQiew of National Policy on Education (1986).
The suggestions 1in this regard include levying of “"education
cess”". It would be for the Centre and the Stétes/Union
territories to raise necessary resources to achieve the goal
of providing free educatfon. We may incidentally point out
that -mopping up of resources through levying of "education
cess” has been wupheld by the Supreme Court of India in

Goodricke Group Ltd, case?,

6.12 Vocationalisation of the education as a meané of
meeting the demand of skilled manpower and as an alternative
to higher education 1s another area on which the Government
may have to pay attention. However, this cannot be a

substitute for free primary/elementary education.

It 1is important that the people at large should know
how much money has been allocated for ensuring free
primary/elementary education. The State Governments concerned
may be required to publish necessary detai]s\in this respact
in local newspapers which are widely circulated in the area.
The District education authorities concerned should be also
under an obligation to publish quarterly details as to how the
funds were utilised. There should be an appropriate mechanism
for dealing with complaints of misuse of funds. In case of
any lapse or negligence jaigxecuting the project, the NGQS or

—

the PTAs or local residents (of a group of 100 persons) may
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approach the appropriate authorities which shall be bound to
take immediate action thereon and inform the complainant of

its decision.

6.13 Finally, the Law Commission would like to emphasize
the need for immediate Central legislation to give ‘effect to
the right to education without waiting for the constituticnal
amendment to go through in Parliament. Accordingly, a draft
bill has been prepared and annexed to this report

(Annexure-A). While drafting the bill, the Commission has

taken into consideration laws enacted in certain States in
India as also recommendations or suggestions made by other
bodies, committees or conferences in the field of education.
The Commission commends the draft bill for its adoption by the

Government of India.
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ANNEXURE-A

Frée and Compulsory Education for Children Bill, 1998

Ah Act to provide for free and compulsory education
for for all children upto 14 years of age and matters

incidental thereto.

Be it enacted by Parliament in the Fifty First Year of

Independence of the Republic of India as follows:

1.(1) This Act may be called Free and Compulsory Education
for Children Act, 1998,

(i1) It extends to the whole of India.

(iii) It shall come into force on such date as the Central
Government may by notification in the Official Gazette

appoint.

Provided however that the date of such notification
shall not be 1later than one year from the date on which the

assent of the President is obtained.

2. In this Act, 'unless the context otherwise requires, —-
(a) "approved school” means any school  in any
specified area within the Jjurisdiction of a local
authority imparting elementary education which --

(i) is under the management of the Central
Government{,state Government or the local authority,

or




(i1) being wunder any other management, is
recognised by the local authority for the purposes of
this Act and receives aid from Government funds for
running the school, or

(iii)being under any other management, is
recognised by the local authority for the purposes of
this Act and has received substantial aid from
Government funds in setting up' or expanding the
scHoo].

(b) "appropriate government" means the State
Government in the case of States mentioned in Part I
of the First Schedule to the Constitution and in the
case of Union Territories mentionad in Part II of tha
First Schedule to the Constitution, the ‘Government of
India’.

(c) "attendance authority” means the Panchayat or
local authority concerned or any other authority as
may be prescribed; |

(d) | "attendance at an apptoved school” means
presence for instruction at a school imparting
elementary education for such number of days, and on
such days in a year, and at such ﬁﬁme or times on each
day of attendance, as may be prescribed:

(e) "child” means a boy or girl within such age
group not being less than six or more than fourteen.
(f) "competent authority” means the Director of
Education of the Government or such other authority as
may be speciried by the Goyernment;

i

(g) "compulsory education” means and implies an




obligation on Government to take all steps to ansure

that every child is enrolied and retained till the

prescribed 1level of education in a school imparting.

the prescribed courses of study and the steps taken in

that behalf:

(h) | "free education” means exemp£1on from the
obligation to pay tuition fee or other charges which
schools usually collect firom pupils in a school. it
extends to provision of free supply of text-books,
note-books and other study materials and may also
include health care and nutrition where the
appropriate Government so declares by rules under the
Act;

(i) "guardian" means any person to whom the care,
nurture or custody of any child falls by law or by
natural rights or by recognised usage, or who has
accepted or assumed the care, nurture or custody of
any c¢child or to whom the «:are,. nurture or custody of
any child has been entrusted by any lawful authority:
(3) "parent” means the father or mother of a child
and‘includes an adoptive ‘father or mother:

(k). "prescribed” means prescr%bed by rules made
under this Act:

(1) “recognised school” means a school recognised
by the competent authority or recognised by or

affiliated to the Central Roard of Secondary Education

or other Tlike public education authority.
(m) "schogl*” means a centrea for dimparting
education to children of six to fourtesn years whers




Compulsory
Education

lteaponsibility
of parent to
cause his
child to
attend school

the strength of the teaching stafl is not less than

two;
(n) "wohool nyga" tn rolatlon to oa oht 1l muo s
being not 1less than six years or not more than

fourteen;

(0) "special school” means any institution which
imparts such education as in the opinion of the
Government 18 suitable for children suffering from any
phyeical or mental dnrnn}; mnnd

(p) "year” means the academic year as specified by

the government.

3. - (i) Subject to the provisions of this Act
education shall be compulsory for every child of schonl age.
(it) For giving eflffect to the provisions of

subsection (1) the Government of India and the State

/]

Governments shall ensure that atleast one school i
established within 1-1/2 Kilometres distance of all centres of
human habitation within 1te teat Jtory,

4, (1) It shall be the duty of the parent or guardian of
every child to cause the child to attend an approved school

unless there.be. a reasonable excuse for his/her non-attendance

within the meaning of. section 5.

(2) It shall be the duty of the attendance authority
to ensure compliance with sub-section (1), This duty shall

oxtend to children without a parent or guardian.
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5. For the purposes of this Act any of the following
ctreumstancea  ehall be  deemed Lo Lo a reasonabile avcuss [
the non-attendance of a chiid:

(1) that there is no approved school within the
prescribed distance from his residence;

(id) that the child is receiviné education in a
recognised school;

(iii)that the child suffers from a physical or mental
defect which prevents him lrom attendance;

(iv) that such <child is exempt from attendance on

any other ground as may be prescribed;

6. It shall be duty of the teachers in association with
the parents/guardians to ensure continued attendance of
children enrolled in the schools. Every teacher has an
obligation not only to impart education but to also support
all round development of the children entrusted to his/her
care. The teachers will report to the attendance authority if
they are unsuccessful in their efforts to get a dafaulting
child back to school. Failure to report will be deemad to be
a professional misconduct and the teacher will be proceeded

against accordingly.

7. A parent-teacher association shall be constituted in
each school in the manner as prescribed. It shall be the duty
of such an association to ensure that quality education is

imparted and proper standards are maintained in thes school.



Special
Schools

Attendance
Order

The concerned local authority or panchayat shall also be under

a similar obligation in respect of the schools within its

area.

8. If there 1is in existence a special school within the
prescribed distance from the residence of a‘ chiid who s
suffering from a physical or mental defect, the competent
authority may, if it 1is satisfied that the child is not
receiving any education in some other manner considered by it
to be satisfactory, by order require the child to attend the
special school; and it shall be the duty of the parent or
guardian of such child to cause the child to ~attend the
special school wunless there be a reasonable excuse for the

non-attendance of the child within the meaning of clause (iv)

of section (5).

9. (1) Whenever the attendance authority has reason
to believe that the parent or guardian of a child has failed
to cause‘the child to attend an approved school and that thare
is no reasonable excuse for the non-attendance of the child
within the meaning of section 5, it shall hold an enguiry 1in

the prescribed manner.

(2) If as a result of the enquiry the attendance
authority is satisfied that the child is liable to attend an
approved school under this Act and that there is no reasonabla
excuse for his non-attendance within the meaning of saction &,
it shall pass an attendance order 1in the prescribed form

directing the parent_or guardian to cause the child to attend

the approved school with effect from the date specified in the




order.

(3) An attendance order passed against a parent or
guardian in respect of his child under this section shaltl,
subject to the provisions of sub-section (6), remain in force
for so long as this Act continues to apply to the child.

(4) If any parent or guardian aéainst whom an
attendance order has been passed in respect of his child under
sub-section (2) transfers the custody of the child to another
‘person during the period for which the attendance order is 1in
force, such parent or guardian shall be bound to immediately
inform the attendance authority in wiriting of such transfer
with the necessary particulars.

(5) Where an attendance order has been passed
against a parent or guardian in respect of his child under
this section, such order shall have effect in relation to
every other person to whom the custody of the child may be
transferred during the period for which the attendance order
is in fofce as it has effeotxkn relation to the person against
whom it is péssed.

(6) A parent or guardian may at any time apply to
the attendance authority for cancellation of an attendance
order on- the .ground --

(i) that he 1is no 1o?ger the parent or guardian in
respect of the child: or |

(1) that circumstances have arisen which provide a
reasonable excuse for non-attendance:
and thereupon the attendance authority may, after holding an

inquiry 1in the prescribed manner, cancel or modify the

attendance order.
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10. No person shall employ or engage a child in a manner
which shall prevent the <child from attending an approved
school.

11. (1) No fee shall be levied in respect of any child
for attending an approved school which is under tha managemeant
of the Central Government, State Governﬁent or a local
authority or wunder private management but receiving aid from

government funds.

(2) Where, 1in respect of any child an attendance
order has been passed under section 8 and the only school
which he can attend is an approved school under private
management falling within sub-clause (1ii) of Cjause (a) of
section 2, the school shall admit such student in consultation
with® the parent-teacher association and the local authority
subject to the 1limit of forty per cent as mentioned in
sub-section (3).

(3) (i) The approved schools Talling within sub-clause
(iii) of <clause (a) of section 2 shall impart free education
to forty per cent of the students ?dmitted to any c¢lass upto
and inclusive of eighth  standard. The chi]d}en~undér~this
category shall be chosen by tﬁe 1ooaj'authoéity 'goncerned in'
cohsultation Qith the parent;teachef. ésso?iatfén from the
poorer strata of society of the village or lobality who are

not able to afford the .fee and other charges levied by the

school.

(ii) In case of any dispute, the competent authority
shall decide whethqrfthe school has received "substantial aid”

in terms of sub-clause (iii) of clause (a) of section 2.
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12. Every recognised school shall impart free education to
twenty per cent of the students admitted to any class upto and
inclusive of eighth standard. The students in this category
shall be admitted by the school in consultation with the
barent-teacher association and the concerned ioca1 authority
from among the children of the poorer strata of society of the
village or locality, who are not able to afford the fee and

other charges levied by the school.

13. The age of a child for the purposes of this Act <hall
be computed 1in terms of years completed by the child on or
before the first day of the academic year:

Provided that where the birthday of a child falls on a
day not later than sixty days from the ffrst day of the
academic year, the birthday shall be deemed to fall on the
first day of the academic year for the purpose of computing
the age of the child.

Ordfnar11y the birth certificate and in its absence
the declaration of a parent or guardian will be prima facie
proof of age wunless the admitting authority has reasons to
disbelieve it.

In case 1t is disbelieved, the authority concerned
should re@ord the reasons therefor and make such enquiry as is

deemed appropriate for determining the age.

14. Every parent or guardian who fails to dischargs his
duty or comply with the attendance order shall be liable to

fine not exceeding Rs.5/- for each day in violation as may ba
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15. (1) If any person contravenes the provisions of
seCtion.1O he shall be punishable with a fine which may extend
to Rs.500/- and in the case of continuing contravention, with
an additional fine not exceeding Rs.50/- for each day during
which such contravention continues after conQiction for the

first of such contraventions.

(2) No court shall take cognjzance of an offencs
under this Act except on the complaint of the competent
authority/attendance authority or any other person authorised

in this behalf by the local authority by general or special

order.

16. (1) The Courts competent to try offences under
Section 15 of this Act shall be ths following,-
(a) the Panchayat Adalat - by whatever name
called, in respect of offences within their

Jjurisdiction;

(b) Where there are no Panchayat Adalats - by
whatever name called - and where the offence takes
place oqtside the Jurisdiction of such

~ Panchayat—-Adalats, the court }or a magistrate having
Jurisdiction over the area.
(2) Any offence triable by the Panchayat Adalat
shall be tried in the manner provided for the trial of
‘criminal cases by the concerned Panchayat Raj Act, aﬁd
any offence triable by a magistrate shall be tried in
a summary way.

17. Every person vreferred 1in clauses (c¢) and (f) of
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section 2 and other persons authorised to . lodge complaints
under section 15 shall be deemed to be pub]ic servants within

the meaning of section 21 of the Indian Penal Code.

18. No suit, prosecution or other legal proceeding shalil

‘11e against the Government or any authority or person in

respect of anything which is in good faith done or intended to

be done under this Act.

19. (1) The appropriate Government, may by
notification in the Official Gazette and subject to such
conditions, if any, as may be specified in the notification,
authorise any officer or authority subordinate to it to
exercise all or any of the powers conferred on the appropriate
Government by or under this Act.

(2) A local authority may, by general or special
order and with the previous approval of the appropriate
Government; authorise any offfoer or authority subordinate to
it to exercisé all or ény of the powers conferred on a local

authority by or under this Act.

20. 1) + The appropriate Govérnment may, by
notification: in the Official Gazette and subject to the
condition of previous publication, make rules to carry out the

purposes of this Act. /

(2) In particular, and without prejudice to the
generality of the foregoing power, such rules may provide for
all or any of the fo]lgw1ng matters, namely:-

(a) the quality and standard of education which




shall be considered essential for education and the measures
to be taken for imparting such education:

"(b)” the particulars to be contained in any scheme
including par£10u1ars relating to the provision made or to be
made 1in any area for the establishment of special schools or
of schools imparting education or for the supp]i of Dbooks,
writing materials, uniforms or oéher necessary amenities, to

children while attending school or for health care and

nutrition.

(c) the manner in which lists of children may be
prepared and the intervals at which the lists shall be kept
revised and persons with whose assistance such lists sha11 be
prepared; |

(d) the functions to be performed, and the manner

in  which such functions may be performed, by competent

authorities;

(e) the distance beyond which a child may not be
compelled td attend an approved school:

(f) "~ the circumstances which may be regarded as
reasonable excuses for the non-attendance of a child within
the meaning of section 5;

(g) »the manner in which any inqﬁiry under this Act
may be held including the determining of age:

(h) the form in which an attendance order under
this Act may be passed;

(i) the composition of parent-teacher associapions

to assist schools to ensure a relevant and value based

education; -

=

(J) the registers, statements and other




information to be maintained or furnished by approved schools
for the purposes of this Act:
(k) any other matter which has to be, or may be

prescribed under this Act.



ANNEXURE-B

ACTS PERTAINING TQ COMPULSORY PRIMARY

_— EDUCATION/ELEMENTARY EDUCATION

STATES/UTs NAME OF ACT

1. ANDHRA Andhra Pradesh Education Act 1982 (Act

PRADESH No.1 of 1982)

2. ASSAM The Assam Elementary Education
(Provjncialisation) Act, 1974 (Assam
Act No.6 of 1975)

/.

3. BIHAR Bihar Primary Education (Amendment)
Act 1959 (Bihar and Orissa Education
Act (1 of 1919) as amended by Bihar
Act XVI of 1939 and Bihar Act XVII of
1946 and Bihar Act IV of 1959),

4, DELHI The Delhi Primary Education Act 1960
Act No.39 of 1860

5. GOA The Goa Compulsory Elementary Education Act,

1995 (Goa Act NO.4 of 1996)

—

-~



10.

11.

12.

GUJARAT

HARYANA

HIMACHAL

PRADESH

JAMMU &

1984

KARNATAKA

KERALA

MADHYA

PRADESH ~

MAHARASHTRA

-:100:-

Gujarat Compulsory Primary Education

Act, 1961 (Gujarat Act No.XLI of 1961)
Punjab Primary Education Act 1960

The Himachal Pradesh Compulsory Primafy

Education Act 1953 (Act NO.7 of 1954)

The Jammu and Kashmir Education Act

(Act No.XI of 1984)

The Karnataka Education Act 1983 (Karnataka
Act No.1 of 1995) (First published in the
Karnataka Gazette Extraordinary on the
Twentieth day of January, 1995)

The Kerala Education Act 1958 (Act

NO.6 of 1959)(As amended by Acts 35 of

o)

1960, 31 of 1969 and 9 of 1985)

The Madhya Pradesh Primary Education
Act 1961 (Madhya Pradesh Act No.33 of

1961)

The Bombay Primary Education Act 1947
(Bombay Act No. LXI of 1947 ) (As

\modified upte 30th April, 1986)
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14. ORISSA Orissa Basic Education Act 1951 No.18
Orissa Primary Education Act 1969 as
amended by the provisions of the
Orissa Education (Amendment) Act, 1974

& 1975

16. PUNJAB | Punjab Primary Education Act 1960,

No.39.

16. RAJASTHAN The Rajasthan Primary Education Act 1964 (Act

No.31 of 1964)

17. TAMIL NADU The Tamil Nadu Compulsory Elementary Education

Act 1994 (Act No.33 of 1995)

18. UTTAR © United Provinces Primary Education Act
PRADESH 1919x% (UP Act No.7 of 1919)/United Provinces

) ‘(Dist. Boards) Primary Education Act
1926*

(UP Act No.t of 1926)

Adapted and modified by the Adaptation

~ . of Laws Order 1950

19. WEST BENGAL Primary Education Act 1973 (West

Bengal No.43 of 1973) -

NOTE: *(as per information available ti11 November, 1996)
—

i



