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To

Shri Dinesh Goswami,
Minister of Law and Justice,
‘Government of India,

Shastri Bhavan,

New Delhi,

Dear Minister,

Re: Presentation of 135th Report.

The Commission as presently constituted has already
presented two suo motu reports targeted at redressal of
grievances of women viz:-

"132nd Report entitled "Need for amendment of the
provisions of Chapter IX of the Code of Criminal
Procedure, 1973 in order to ameliorate the hardship amd

mitigate the distress of neglected women, children ans‘,

parents™

and

133rd Report entitled “Removal of Discrimination
against women in matters relating to Guardianship and
Custody of Minor Children «nd Elaboration of the
Welfare Principle®.

Presented thereafter was the 134th Report designed to
ameliorate the conditicn of the workmen sustaining employment
injuries and of the dependants of deceased workmen involved
in fatal accidents in the course of employment entitled:-

"Removing Deficiencies 1in Certain Provisions of the
Workmen's Compensation Act, 1923".

The Report being presented herewith, the 135th Report, 1is
centred on the problems of the 'Women in Custody’. This
report is the outcome of a reference made to the Commission
by the then Minister of Law and Justice while forwarding a

i



copy of the report (in two volumes) of National Expert
Committee on “Wemen Prisonerc® vide his letter dated December
13, 1¢98g8.

The Commissicn has suggested the addition of a separate
chapter in the Code of Criminal Procedure incorporating the
safequards calculated to protect the women in custody being
recommended in the course of the Report so that the Police
and Jail authorities, the women concerned 1in criminal
matters, as also the activist women's welfare organisations
can inform themselves as regards the safeqguards, the former,
to comply with the same, and the latter, to enforce their
compliance. It is hoped that the Recommendations, if and
when accepted, will take adequate care of problems of the
women in custody.

With warm regards,

Yours faithfully,

(M.P.THAKKAR)

Encl: 135th Report.
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CHAPTER I

INTRODUCTION
1.1. Genesis and scope.- This report is concerned
with certain guestions relating to women in

custody and has been prepared in pursuance of a
reference made to the Commission by the Ministry
of Law and Justice.

‘Minister of Law and Justice has forwarded a
copy of the Report submitted by the National
Expert Committee on Women Prisoners at the behest
of the Minister of State, Department of Youth
Affairs and Sports, Women &nd Child Development.
The Minister of State has requested the Law
Commission to examine the two issues arising out
of the Report Vol.I- one issue relating to Nari
Bandigriha Adalats in the nature of mobile
judicial camps (vide para 478 of the Report Vvol.I)
and the second issue releting to the efficacy and
relevance of various ;egislations having a bearing
on women‘s status in custody and criminality (vide
para 480.4 of the Report). The aforesaid
paragraphs, namely, 478 and 480.4 of the Report,
read as under:-

"478. In addition to the séparate Women's

Courts or Family Courts, it is recommended
that ©Nari Bandigriha Adalats be held in the

nature of mobile judicial camps as an
immediate modality for rendering speedy
redress tO women in custody. Wwhereas the

Family Court or Women's Courts can be the



stable permanent mecharism, the mobile
adalats or court is required as an immediate
as well as instant corrective step. Such
camps and courts should be held urgently and
routinely in socizl welfare and mental health
custcdial 1institutions also to clear the
backlog of pending cases, and to render
speedy Jjustice. The mobile adalats should be
conducted on a district-wise or cluster basis
so as to cover all prisons and non-prison
custeodial institutions, its obijectives
should be to provide speedy justice.

480.4 A critical assessment of the efficacy
and relevance of various legislations bearing
on women's status in custody and their
criminality should be undertaken by the Law
Commission in consultetion with other 1legal
sccial science and social defence bodies of
repute and their findings should form the
basis for concrete reform by way of
depenalisation, decriminalisation, de-
institutionalisation, etc.".

1.2. Question for consideration.- The letter of
reference quoted above contemplates the
consideration of two issues, one of which is of a

limited character (mobile courts), while the other
is of a more general nature. The question of
creation of separate court for women under-trial
is one which concerns the organisation of the
courts and administrative matters. The request
made for a critical assessment of various
legislations regarding women in custody and their
criminality would involve an examination of
provisions scattered in several statutes, which
are concerned with women in custody, including
women in institutions dealing with mentally 1ill

persons. It would seem that examination of these
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statutery provisions will involve a stddy of the
fcllowing enactments:~

(a) The Code of Criminal Procedure, 1973 in
so far as it contains any provisions
concerned with women in custody.

(b) Indian Penal Code, in go far as it deals
with sexual offences against women in
custody°

{c) The Code of Civil Proccedure, 1908 -
provisions regarding women in custody.

(¢) The Probation of Offenders Act, 1958 in
so far as its provisions are silent as
regards any specral consideration to be
given to women first offenders.

(e) Provisions in any other law on a matter
within the Union List or the Concurrent
List, which are especially concerned

with the arrest and detention of women.

1.3. Method adopted.- While we propose to deal in

this report with the questions mentioned above, it
would>be convenient to take up first an assessment
of various laws relevant to women in custody and
thereafter to examine the suggestion regarding
creation of mobile courts for rendering speedy

redress to women in custody.



CHAPTER II

CODE OF CRINMINAL PROCEDURE:
PROVISIONS CONCERNED WITH WOMEN IN CUSTODY -
DEFICIENCIES IDENTIFIED AND
RECOMMENDATIONS FORMULATED

2,1, Safeguards in the Code.- The concern of the

law to prevent harassment and explecitation of
women who have had the misfortune of being sent to
prison for a violation of the law is manifest 1in
the various provisions that the Code of Criminal
Procedure, 1973 has made in regard to the arrest
and detention of women generally, including, in
particular, women accused of an offence. For
evample, in regard to the search of women at the
time of arrest, the law has taken care tc provide
that it shall not be permissible for a male police
officer to search a woman. Then, 1if an accused
person, whether male or female, is to be examined
medically, some safeguards have been provided
regarding women. Besides thic, of course, the
constitutional and legal safeguards applicable 1in
the field of personal 1liberty are as much
available to women, as to others.

However, on examining the various provisions
of the Code of Criminal Procedure, 1973, it would
appear that on some matters of detail, there is
scope for further safeguérds being introduced 1in

order to provide adeguate protection to such



women. suggestions in detail in this regard will

be made in the next few paragraphs.

2.2. Section 46, Cr.P.C. 1973: Arrest.- Our law

provides certain detailed ruvles as to the mode of
arrest by the police or other persons acting in
aid of law enforcement. GSection 46 of the Ccde of
Criminal ©Procedure, 1973 lays down that in
arresting a person, the police cofficer or other
person making the arrest shall actually touch or
confine the body of the person to be arrested,
unless there be submission to the custody by word
or action. The rest of the section 1is not
matefial for the present purpose. Dealing with
this section, the Law Commission, in its Report on
Rape and Allied Offences,l expressed the view
that a provision should be added to the effect
that in the case of women, their submission to
custody shall be presumed unless proved otherwise,
and that the police officer should not actually
touch the person of the woman for making arrest.
The recommendaticn of the Commission in this
regard was to add the following proviso 1in
section 46(1) of the (cde:

"provided that where a woman is to be
arrested, then, unless the circumstances
indicate to the contrary, her submission to
custody on an oral intimation of arrest shall
be presumed, and unless the circumstances
otherwise require or unless the police

cfficer arresting 1is a female, the police
officer shall not actually touch the person



of the woman for making her arrest.”
We are of the view that the above recommendation
should be implemented by enacting a suitable

provision.

2 R
2.3, Time of arrest.- 1In the same report , the

Law Commission examined the question of the time
of arrest of women and expressed the view that
except in unavoidable circumstances, no woman
should be arrested after sunset and before
sunrise. For this purpose, the Commission
recommended the insertion of a new sub-section in
section 46 of the Code of Criminal Prdcedure,
1873, in the following terms:-

"(4) Except in unavoidable
circumstances, no woman shall be arrested
after sunset and before sunrise, and where
such unavoidable circumstances exist, the
police officer shall, by making a written
report, obtair the prior permission of the
immediate superior officer for effecting such
arrest or, 1if the case is one of extreme
urgency, he shall, after making the arrest,
forthwith report the matter in writing to his
immediate superior officer, with the reasons
for arrest and the reasons for not taking
prior permission as aforesaid",

This recommendation also deserves implementation
without delay, in a suitable manner. We would add
a further provision that the report should be sent
tc the competent Magistrate also. Incidentally,
we may mention that a provision of the nature

recommended in the earlier report was proposed in

the Cr.pP.C., (Amendment) Bill, 1988, clause 9 (now



2.4, Medical exami ation: Sections 53 and 54
Cr.b.C., 1973.- A number of sections of the Code

of Criminal ©Procedure, 1973 deal with medical
examination of the accused. Such examination {(as
contemplated by the Code) is of two types. 1In the
first place, the Code deals with medical
examination of the accused, 1in order to secure
evidence of crime. Whether or not the accused
consents to such an examination, it can be
undertaken to secure evidence of crime (section
53) . The examination 1is to be done by a
registered medical practioner at the request: of
the investigating agency. Here, the Code makes a
specific provision, by requiring that in the case
of 'a Ffemale accused, the examination should be

done by a female medical practitioner.

2.5, Section 54, Cr.P.C., 1973, to be amended .-

There 1is, however, another type of medical

examination rcontemplated by the Code, where the

accused himself or herself desires such
examination, in order to prove his or her
innocence {section 54). It ig in this context

that the Code needs a small improvement. Where a
female accused desires such an examination in
order to prove her innocence, she can avail

herself of the facility provided in the relevant



provisicn of the Code. But, at present, the Code
is silent as to how .ar a woman can insist that
such examination must be done by a female
registefed medical practitioner and with strict
regard to decency. It could not have been the
view of the legislature that such a provision is
not needed. But presumably,\ the matter seems to
have escaped notice at the time when the provision

was drafted.

2.6, Section 54, Cr.P.C., 1973 Medical
examination QX a woman doctor.- Our

recbmmendation is that the Code should be amended,

by providing that whenever the person of a female

— e svem—

is to be examined unhder section 54, the

examination shall be made onlz by or .under the

sugervision of a _=2male registered medical

practitioner, and with strict regard to decency.

It is true that when the accused herself requests
such examination, she will also make it a
condition that the examination shall be by a woman
only. Nevertheless the law should, 1in our view,

itself provide for this safeguard.

2.7. U. P. Amendment.- Incidentally, we may also
note that section 54 has been amplified 1in the
State of Uttar Pradesh by U.P. Act 1, 1984, by

inserting the following paragraph:



"The registered medical practitioner
shall forthwith furnish to the arrested
person a copy of the report of such
examination, free of cost®.

We recommend that this proposition should be

inserted 1in the Code. Clause 14 of the Cr.P.C.

(Amendment) Bill, 1988 may be compared.

2.8, Intimation of rights.— We have one more

suggestion to make regarding section 54 of the
Code of Criminal Procedure, 1973, though the
suggestion is not confined to woman. It is
obvious that a person in custody is in need of
protection of the nature conferred by section 54,
But often, the arrested person does not know his
or her rights in this respect° The Supreme Court

has suggested, inter alia, that the Magistrate

should inform the arrested person about this right
in «case that person has any complaint against
torture by the police3° Besides this, there is
the important gquestion of the general approach
towards custodial torture. such torture should
not be approached by the Court in a casuai
manner4. It appears to be wuseful to add a

suitable provision on the subject, We recommend

that a provision should be inserted in the Code to

provide as under:

"The - Magistrate shall, whether or not
the arrested person makes a request for
examination of the body under this section,
inform that person about his right to such

R
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examination, 1in order to bring on record any
facts which may show that an offence against
the body has be:n committed with respect to
such person after he was arrested".

2.9. Section 160, Code of Criminal Procedure,

1873.~ The Code of Criminal Procedure has a long

Chapter on the investigation of offences. This

Chapter, inter alia, gives various powers to

police officers engaged in investigation. In
general, the police can summon any pefson.believed
to be acquainted with the facts of the case and
such person can be directed to come to the ©police
station for the purpose. But, in the case of
persons below 15 years, and also in the case of
all woman, it is specifically provided in section
160(1), proviso, of the Code of Criminal
Procedure, 1973 that they shall not be called‘ to
"the police station for the above purpose, but they
should bé examined in their place of residence.
This 1is an eminently sound provision, but,
unfortunately, there 1is no specific sanction
provided in that section for its infringement,

5
We shall revert to this point later.

2.10. Section 160(1), proviso, Cr.P.C. 1973:

Examination at the residence.- At present, the

proViso to section 160(1) reads as under:-
"Provided that no male person under the

age of fifteen years or woman shall be

10



required to attend at any place other than
the place in whica such male person or woman
resides”.
Although the intention underlying this proviso
must have been that the persons concerned should
be examined in their house, some ambiguity arises
in this regard, because the expression "place",
employed in the proviso, 1is not very precise. As

defined in section 2 of the Code, the word “"place"

includes house;, building, tent, vehicle and
vessel. Now, this definition is inclusive. It

does not indicate very clearly that in the context
of section 160(1), proviso, the word "place“ means
the actual dwelling place of the minor or woman.
It is possible that it may be construed as meaning
the locality of residence over which the police
officer concerned haé the jurisdiction. It
appears desirable to avoid such a misconstruction.

It may be stated that the Law Commission, in
its Report on Rape and allied Offences,6
recommended that it should be provided that no
male person under the age of fifteen years or
woman shall be required to attend at any place

other than his or her dwelling place. We are of

the view that this recommendation should also be
carried out, by suitably amending the Code of

Criminal Procedure, 1973.

11



?.11., Section 160(1), Cr.P.C., 1973: Association

of women social work "s.- Apart frc. the above
amendments, it would be pro =2r to provide that
when o youuily wessuil below fiteen years or a woman
is exawmined by the police during investigation, a
relative or friend of such mele perscn or woman
or 4 rapresantative A€ = recconicsod  organisation
interested in women and chiidr2n's welfare should
be allowed to be present. “ig peint was also
considered by the IL.aw Commission in its Report on
Ra.w and Allied offences, ~nhich iavoured an
amencénont of section 160(1), Cr.P.C. 19?3 for the
nurpose . In our view, such a change is eminently
desirable and we recommend :hat the following.
or.cor Jtion should be incorper.ted in the Code of
Criniral Procedure:

"Where Luliing investiga.ion the

i
]
=
®
[

i. nf a male person .nder the age of

years or cf a woman is recorded by a

e
-
+h
ot
a)
©
)

male pclice officer. e.cher as first
iaformation of an offence or in the course of

igation into an offence, a relative

an invest
o+ friend of such male person or woman, and

2lso a person authorised by such organisation

nterested in the welfare of women or

et

cihildren s is 1+ rognised in tiiis behalf by

(W)

142 State Government by nctification in the



official gazette, shall be allowed to remain
present throughout the period during which

the statement is being recorded”.

2.12. viciation of section 160,Cr.P.C. and proposed

section 166A, I.P.C.- The question of providing

a penalty for violation of the proviso to section
160(1y of the Code of Criminal Procedure, 1973 was
xamined by the Law Commission of India, in its
Report on Rape and Allied OffenceSB, The
Commission noted, that merely summoning a person
in viclation of this statutory mandate would
presumably be punishable as wrongful restraint
under section 341, indian Penal Code, which
provides a maximum penalty of imprisonment up to
one month or fine up to five hundred rupees.
This, in the opinion of the Commission, was not
adeguate. Probably, a charge under section 166 of
the Indian ¥F2nal Code {public se.vant disobeying
direction of law with intent to cause injury to
any petson) could be made. But, in the opiniohig%
the Commission, it wouldAbé better to havé -én
express provision to cover such a violation} and
the provision could be appropriately placed in thé
Chapter of the Indian Penal Code on "Offences by
or agéinst public servants™. The recommendation

of the Commission, therefore, was that sdection



166A should be inserted in the Penal Code, in the
following terms:
"166A. Whoever, being a public servant-
ra) “nowingly disobeys any
direction of the law prohibiting him
from requiring the attendance at any
place of any person for the purpose of
investigation 1into an offence or other
matter, or
(b) knowingly disobeys any other
direction of the 1law regulating the
manner in which he shall conduct such
investigation, to the prejudice of any
person, |
shall be punished with imprisonment for a
term which may extend to one year or with
fine or with both".
It was also recommended that the proposed offence
should be cognizabie, bailable and triable by any
magistrate.
We are of the view that this recommendation
should be carried out, as a preventive measure
against malpractice or acts of indifference which

may create situations of harassment to women,

2,13, Section 416, Code of Criminal Procedure,

1973: Capital sentence on a pregnant woman,.-

Section 416 of the Code of Criminal Procedure,

14



1973 provides that if a woman sentenced to death

is found to be pregnant, the Bigh Court shall

crder the execution of the sentence to be
postponed and »ov . 1i it thinks fit, commute the
sentence to imprisonment for life. We think that

the time has come %o make <commutation of the
sentence mandatory in such cases and we recommend
that section 41¢ should be sc amended. For this
purpose, for existing section 416 Cr.P.C., the
following section should be substituted:-

"416. Death sentence on pregnant

woman.~ If a woman sentenced to death is
found to be pregnant, the High Court shall
commute the sentence to one of imprisonment
for life.",.

Our intention is that the commuted sentence should

1

be subject to further remission in appropriate
S
cases.

2.14, Detention in women'‘s institutions: Section

417A, Cr.P.C., 1972 (proposed) .~ 1in regard to the
detention of a woman after arrest, a matter which

requires consideration is the place where she is

to be detained. This question was also examined
10

by the Law Commission in its Report on Rape and

Allied Offences. The recommendation was that if

there are no suitable arrangements in the locality

for such detention, the women should be sent to an

15



institution established and maintained under the
Women's and Children s Institutions (Licensing)
Act, 1956.

We recommend that such an amendment may be
made in the Code in an appropriate manner subject
to adding a rider to the effect that this should
be done wherever practicable, for such

institutions may not exist in some areas.

2.15.,. Section 432, Cr.P.C., 1973.- We now come

to the duration of imprisonment with special
reference to a sentence of imprisonment for life.
Ordinarily, imprisonment for life works out to
imprisonment for a particular number of years,
and, until the insertion of section 433A in the
Code of Criminal Procedure, 1273 (by Act No. 45 of
1¢78), the matter re:ained in the discretion of
the Government under section 432 of the Code.

Section 432 empowers the appropriate Government,

inter alia, to suspend or remit sentences,
conditionally or otherwise. Of course, remission
11

cannot be claimed as a matter ofvlegal right .
But, in practice, the net effect of remissions
granted by the State Government was such that life
imprisonment came to be reduced to about 10 to 12
years imprisonment. The position was
substantially changed when in 1978, section 433A

found its way into the Code.

16



2.16. Section 4334, Cr.P.C.- Besides section

43 , section 433 of tk Code of Criminal Procedure
1873, provides that, without the consent of the
person sentenced, the appropriate Government may
commmute certain sentences. This power includes:
(a) commutaticon o¢f sentence of death
for any other punishment provided by the
Penal Cede, and also
(b) commutation of a sentence of
imprisonment for a term not exceeding 14
years or fine. Here again, a convict cannot
demand to be released after 14 vyears, where
he had been sentenced for imprisonment for
life; a specific order under section 433A is
12
necessary.
But the power has now been expressly made subject
to section 433A of thne Code (inserted in 1978)
which reads as under:- ’
"433A. Notwithstanding anything contained in
section 432, where a sentence of imprisonment
for life is imposed on conviction of a person
for an offence for which death is one of the
punishments provided by law, or where a
sentence of death imposed on a person has
been commuted under section 433 into one of

imprisonment for life, such person shall not

be released from prison unless he has served

17



‘at least fourteen years of imprisonment”.

217, Position of women prisoncrs.- We are

referring to these provisions of the Code in order
e’ enable us Lo discuss certain guestions
concerning women prisoners. In the case of a
woman prisoner, sentenced to imprisonment for life
{and thecefore subjected to the stringent
provisions of section 433A of the Code of Criminal
Procedure, 1673), is it proper that the law should
insist on the prisoner‘s undergoing minimum 14

years of imprisonment mandatorily laid down in

section 433A? The non-osbstante clause in section
433A makes it clear that such minimum imprisonment
operates, notwithstanding the power of the
appropriate Governmenﬁ to suspend and remit the
sentence. Vie are not, at the moment, concerned
w.th the constitution.l validity of this section,
which has been upheld,13 Qur arxiety ié akout the
likely effect of this drastic provision on women

prisoners. It appears to us that there will be

many cases in which the categorical application of

this section to women prisoners must cause grave

hardship -~ for example, where the woman's huéband
dies suddenly while she is in jail, or where a
young daughter of the woman is now nearing
puberty. A study of the law reports wiil show

14
that in many cases , the courts have considered

18



it proper +to recommend to Government that a
sentence o¢of life imprisonment passed for nurder

should be replaced by 1 lesser sentence.

2.18. Point for -copsideration.~ The point to be

considered is whether women should not be exempted
from. the bar imposed by section 433A. We think
that such a step is required in the_interests of
justice and can be safely taken without any great
risk to security. Removal of the bar would not
mean that women sentenced to imprisonment for life

will automatically be released at the expiry of 14

years or any other period. It would only mean
that the power of the appropriate Government to
grant remission, on the merits, under section 432
or section 433 of the Code of Criminal Procedure
would become exercisable. The appropriate
Gevernment would thrr be free to go into the
circumstances of each case. We find that section
433A nas been heid not to apply to persons
convicted under the Borstal Schools Actlbn In our
view, the same approach should ‘be adopted in
regard tc women, particularly because, for women,
prolonged imprisonment may not only affect their
mental health, but may also preiudice the welfare
of the other members of the family.

16
We may mention that in Maru Ram's case , the




Supreme Court expressed scome uneasiness about the

rigid approach reflected in section 433A.

2,19, Recommendations as to gsection 433A, Cr.
F.C. {fropocsed section 450F Cr.P.C.) .- Cur

recommendaticn, therefore, would be that from the
scop: ©of section 433A of tiie Code of Criminal
Procedure, 1973, there should be excluded the case
where the person on whom a sentence of
imprisonment for life is imposed, or in respect of
whom a sentence of death has been commuted into a

sentence of imprisonment for life; is a woman.

2.20. Reduction of life imprisonment- section 432

Cr-P.C.: A case from Allahabad.- Although the

present Report is not directly concerned with the
Government's powers to remit punishment as such,
it 1is worthwhile noting the facts of a recent
Allahabad judgment, because those facts illustrate
how situatione mzy arise when the sentence of life
imprisonmeht {which is the least severe sentence
for murder) may still prove to be too severe on
the facts of a particular case. In the Allahabad
case,L/ a mother had committed murder of her
infant son and then herself attempted to commit
suicide, She was aged only 17 years at the time

of the offence. There was no apparent motive for

the murder, which was committed in rage. As a

20



result of her act, she had ot only lost her son,
but she had also lost the sympathy of her husband,
wh : refused to keep L. r in his house after this
tragic incident. The High Court, while awarding
the sentence of life imprisonment to the woman,
made observations to the effect that the case was
cone in which a part of the sentence of

imprisonment should be reduced by the State

Government under section 432 of the Code of

Criminal Procedure, 1273. This is only one sample
case, illustrating the proposition that, in
particular cirumstances, even life imprisonment

may turn out to be too severe a sentence for

nurder. If so, section 4332 of the Code needs
18
revisiocn .

o

21 Crant of bail to women: section 437,

P.C.om Some que~tions relating to bail also

2

fall to be considered. At present, the Code of
Criminal Prcoccedure, 1673, when dealing with the
guestion of bail, does take into account the fact
that women deserve special consideration. While
directing the court not to release a person on
bail where he is accused of an offence punishable
with death or with imprisonment for life, the Code
fin section 437(1)] takes care to provide that
this prchibition shall not apply where the accused

is a woman (there are other exceptions, which are

21



19
noct material for the present purpose) . in

genereal, the courts have taken due note of this
provision and women are not ordinarily denied
bail, e&en if the offence committed is a serious
one. Nevertheless, the absence of a more specific
provisicn emphasising the duty of‘the court to
take into account the fact that the accused is a
woman, can be regarded as a lacuna in the present
law., We are of the opinion that the time has come
to emphasise this aspect, and that it is desirable
to amend the relevant section of tke Code of

Criminal Procedure for the purpose.

2.22. Present section.- At present, section 437(1)

of the Code of Criminal Procedure, 1973 reads as

under :

“437.(1) When any person accused of, or
suspected of, the commission of any non-
bailable cffen: 2 1s arrested or detained
without warrant by an officer in charge of a
police station or appears or 1is brought
before = Zourt other than the High Court or
Court cf Session, he may be released on bail,
but -

(i) such person shall not be so
released if there appear reasonable
grounds for believing that he has been
guilty of an offence punishable with
death or imprisonment for life:

(1i) such person shall not be so
released if such offence is a cognizable
of fence and he had been previously
convicted of an offence punishable with
death, imprisonment for life or
imprisonment for seven years or more, or
he had been previously convicted on two
or more occasions of a non-bailable and
cognizable offence:
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3.

Provided that the ¢ourt may direct that

5

crred te in 2lause (i) or clause

i

[}

a nerson e

v

(ii}) be releascad on bail if such person  is
under the acge of sixteen ycars or is a woman
or is sick or infirm;
| Provided further that the Court may also
direct that a person referred to in  clause
(ii) be reclecascd on bail if it is satisfied
that it is Jjust and proper so to do for any
other séecial reasons

Provided also that the mere fact that an
accused person may be reguired for being
identified by witnesses during investigation
shall not be sufficient ground for refusing
to grant bkail if h is othcrwise.entitlod to
be rcléascd on bail and gives an undertaking
that be shall comply with such dircections as

may be given by the Court,”

Recomrendation.~ Cur recommendation is that

first proviso to section 437(l; of the Code

shonld be revised as under:s

“provided that wherce the pefson referred
to in clause (i) or clausc {ii) is under the
age of sixtcen ycars or is a woman or is sick
or infirm, the court shall direct that. such

person bc released on bail, unless the
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court, for rcasons to be recorded, considers

g proper oot to release such  person  on
bail".,
2.24 Preqnant weman: suspoension of sentence
of inprisonment. {(proposcd scection 450G,

Cre2.0,) o While all nccessary steps should be
taken to censure that wemen in custody arc looked
after properly, it alsc appears desirablc te think
of certain protective measures as regards pregnant
WOReN . Ve arce of the view that the convicting
court should have a power to suspend the czccution
of any scntence of imprisonmént that mwight have
bcen passed on a pregnant woman. &5t rpresent, the
criminal law of the country gives no such
discretion to the court; and we regard this as a
lacuna in our prccedurel law. The peculiar needs
of & pregnant woman ought to be taken into
considc%ation hv the trial court; and the law
should contain a provision,; vesting in the court a
discretion to suspend cvecution of the sentence of
imprisonwment (whether it be for life or for a
snccificd tern}, subject te certain  safcguards.,
where the pcrsdn sentenced 1s a pregnant woman.

in brief, our proposal is that at the time of
pessing a sentence of im;risonmcnt for lifc',or
impriszonment for a specified term,- the court

shouid have powcr, if the woman sentenced is

N
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pregnant, to direct suspension cf cxecution of
sentence, having recard to.certain considcrations,
The suspension  would be operative till the
rregnancy comes to an ond and -such  period
thercafter as the court may specify. Luring such
period the woman sentenced will be requirgd under
a bond to keecp peace and be of good-behaviour and
(if the court sc directs) to obscrve such other
conditions as may be specified., We are also
making prcvisions as to details of thc precedure
tc be adopted, for asking cor compclling the woman
to surrender. The period of suspension of

sentence will not result in the reduction of the

sentence of imprisonment as imposed by the Court.

2:25. Treatment o: female priscners.~ Apart

from the airendments which we  have S0 far
recommended regarding the procedure to be adopted
in dealing with women in custody at the stage of
arrest, investigation,; inguiry and trial, it is.
in orr opinion, also necessary that the sentence
of impriscnment (whero such a sentence is imposcd
by the court on a woman) shall be carried cut 1in
the proper spirit. Imprisonment, no doubt,
imposes restrictions on the liberty of the person
scntenced thereto; but it doces not permit cruelty,
harassment, cxploitation or other maltrcatment of

a person in prison, nor docs it allow an attitude
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cf lethargy c¢r indiifcrence towards the prisoncer.
Even as ipegards the restrictxo; of liberty, a

‘sentence of inprisonment docs got_detify- unduc;

vnusual;, o¢xgessive or'im@rcper rsstraint to the

srisoncr. In stating this proposition we may be

'-'.( .

stating what is obvious or well known, but there
arc occasions when cven that which is well known
may have to be given a statutory shape in the
interest of uniformity and certainty, and in order

to make the law on  the particular subject

comprehensive.

2.26. specific propeosals regarding female

<

[

rrisoners: power to be given -te High Court.-

Approaching the patter from the above  angle, we
progose th2 insertion in the Code of Criminal
rrecedure of certain specifie provisions as  to
female prisoners. Gur scheme contemplates that
the igh Court be vested with the power t¢  censure
that the safeguards to be so inserted are coﬁplicd
with, and we regard this provision as a key
provisicn which will guide and control the working
of all the remaining safeguards that we recomnmend
in this behalf.

Accordingly, cur first recommendation in this
rcyard iz that the High Court on the
badministrativc side should be vested with a rower

to direct the Scssicns  Judges e satisfy



themselves that female priscners are protected and

properly  looked after in  accordance with the

various  provisions that we are aoing to
recommend. Further, the High Court should have

power to take such mcasures as may be desirable in
oraor to move the State Government to  take
necessary action (for ensuring compliance with

those provisions).

2.27. Medical cxamination.~ As regards  the

specific safcegquards, we proposc that a female

riscncr on admissicn to jail should be medically

I,"j

cxamiped Dby a lady medical officer and, wherever
deened recessary for medical reasons, she should
be kewt scparately in a female enclosure for such
.
peried as in the opini 1 of the medical officer
may be necessary. Hedical cxamination of female
prisoners should also be made on readmission to
tne jail after relcase for a specific purposc.
whilce this provision will apply to covery
female prisoncr, some specific provisgsiorn ghould be
nceded in  the case of a female grisoncr who 1s
pregnant, Cur proposal in this regard are as
under s~
(1) 1f the ocifficer incharge of the
mcedical officer suspects that e female
prisoner is pregnant, the female prisoncr

shall be sent to the pistrict hospital for
detailed cxamination and report.
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(11) Tk Lady Medical oOfficer of
tiue District Government iospital to whom the
female ryprisoncr has been referred shall
certify the ztatc of her health, pregnancy;
duration of pregnancy and probable date of
delivery and the special dict, if any, to be
rrescribed and other mcasures toc be adopted.

(1i1) Gynaccological cxamination of
the ‘female prisoncer shall thercafter be
perfermed in the District Government Hospital
by a lady medgical officer and proper pre-~
natal and ante-natal carc shall be provided
to the female prisoncr,; according to medical

advice.
{iv) in cascs of advanced stage cof
pregnancy, the famale prisoncr shall be

shiftcd to a female ward of the Government
HJospital.

{v) Such & pregnant ferale prisoncr
shall be keprt in the woman®s wacd of the
Government Hospital for not less than fifteen
days after the birth of a child or fcr such
longer reriod as mav be advised by the
Gynaccclogist.

2.2F Transit of femalc prisonecre. Certain

safeguards also appear to be desirable as regards
the transit of feaale prisoners. Such transit may
be -
(a) frcem onc jail to ancther, or
{b) for being taken to the court, or
L

{c} for investigation.

Sur reconmendations on the subject are as under:

(1) A female prisoner shall not be
handcuffed and shall not be reguired to wear
any fetters c©r cress-bars during such
transit. -

(2) A fcemale prisoncr shall be cscorted
by the Matron or Female Warden, if required
to lcave the female cenclosure and such matron
or female warden shall remain with the

3
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prisoner till her return to the enclosure or
reicasc from the jail.

{3) A fcmale relative of the fomaie
prisoner shall be allowed to accompany the,
female prisoner during transit of the nature
mentioned above.

2.26., Place of petention.- It will be convenient
tc .include; as a part of the provisions rclating
tc female prionsersi the new provision regarding
the place of detention of women, to which we have
alrcady nade a reference, this being a
recommendation of the Law Commission in its Report
on Rapc ctc. which, 1in our view, descrves to be
implemented.

The gist of the proposal is that where there
are no suitable arrangements in the locality for
the cetention of a woman, the woman shall be sent
to an institut.on maintained under thcAWoman and
Children's iInstitutions fnicensing) Act, 1956 or
an institution rccognised for the purpese by the

Statce Government,

2.30. Inspecticon of jails.- it 1is common

cxperience that bare legislative provisions stand
the risk of non-implementation unless proper
machinery is devised to oversce their cenforcement.

s a part of such machinery, we rcecommend the

o

‘inspection of jails vy a judicial officer,

preferably a lady officer (where one is

~NY
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zvailable), to be nominated by the Sessicns Judge.

>, wher e & Lady Judicial Officer 1is not
available, a male Judicial ¢fficer accompanied by

a2 Lady social worker. At placces cther than  the
Ecadquarters of che Court of Session. they will,
at lcast once in every two months, make a surprise
visit to jails for inspection, with a view to:

{i) rroviding the arrested temales an

oppertunity to communicate their gricvances;

i1y ascertaining the conditions in the
Jails and verifying whether the reguisite
facilitics are being provided ana the

rrovisions of the law {relgting to female
vrisoner) being. obscrved;

(iii) bringing to the notice of the

9]
)

s g
)

o))

Sessions Judge 1 s, if any, on the part of

j5¢ of jails in regard to
g .

)

i~

the officers in ch

N

female priscners.
At the Hcadguartcres of the Court of Zession, the
Sessions Judge shall carry out similar inspections
of the jails. |

The Sessicns Judge shall forward copies of
the inspecticon reports to the Commigsioners of
roiic (or other corresponding officcr}, the
Ingpector-cencral {Prisons) and the State
Government,' and may make such recommendations as
nay be reguired on the facts and in the

ciicumstances of the casc.
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If thc authorities fail to carry out the
reconrendations ¢l the Sessions Judge, the matter

shall be brought to the notice of the igh Court.

2.21. Jail wvisitors.- Apart from surprisc visits

3,

by udicial officers as sbove, it is desirable

L.

that at stated intervals visitors appoinﬁcd by
Government also visit the jails. In this regard
our recommendaticns are as under : -~
(1) The Central Government or thé State
Government (as the case may be) should, for
every District or jail,’appoint not less than
three visitecrs for the purposc. Cf these at
lecast one shall be a medical officer and two
sthiall be social werkers, of whom at lcast one
shall be 2 woman;vwhcrevcr rracticable.
(2) Not less than two visitors {out of
whom t lecast one shall bec a ladf social

worker) should, once 'in every si¥ montheg,

[

make a2 Goint inspection of every part of the
jail in the District in;téépect of ‘which they
have been appointed; ‘Their function will ke
to ascertain the conditions prevailing
therein  and. to Chccﬁ if  the | fegquisite
facilities  are ~béing* ?fovidéﬂ - &nd  the
provisions of the law ‘are being coémpliced with

and the directions giveén'by the’' competent
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court are being carried ocut, regarding woman
rrisoners.

(3) The visitors =hall send  the
inspection report to the Sessions Judge for

further action.

2.32. Scope of the provisions regarding female
prisoncrs: pefinition.- These provisions are
meant to apply to cvery “female prisoner® - an

cexpression which is  proposed to be defined as
meaning a woman detained in jaii, whether during
investigation¢ inguiry or trial or after
conviction or undecr a law ptovidihg for preventive
~detcntion, For this purﬁosc, *4ail” will include
a police lock-up, =2 prison and a place ‘whurc
persons  arc  kept undcrldctcntion under a law

providing for preventive detention,

2.33. ERolc of courts in regard to »risponers.- It
would be éppropriato to make a few obscrvationg as
to why, 1in our proposals, the Sessions Judges and
the High Courts have been invested with certain
important <functions connected with the prgtoction
of women in prison. The adminidtration of justice
in a civiliscd socicety (we arce concérncd here
mainly with criminal justice) is a process which
does not begin or e¢ond with the criminal

prosccution., Its roots lie much carlicr, and its
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consequences extend far beyond the court room.
The criminal Jjustice system,l viewed properly,
begins with the formulation of a penal statute,
whether it be the Penal Code representing the
general criminal law, or a special or local law
concerned with this or that segment of social
regulation. Enforcement of the legislation so
enacted 1is undertaken by the police and other law
enforcement agencies, who must act in aid of the
criminal statute, but in conformity ‘with the

procedure laid down by law. If a prima facie case

of the violation of a penal statute is found, the
matter proceeds to court and comes within the
direct cognisance of the judiciary. Sentencing,
and alternatives to sentencing, loom large only at
the end of the trial. What happens after
sentencing really ca;ries out the objective
underlying the criminal law, though it is
chronologically remote from the trial and much
ence is pronour . It is

only because the court has passed a sentence or
ordained any other alternative for the particular
offender that the apparatus of corrections comes
into operation. The court, in its turn,
administers justice by applying and interpreting
the criminal 1law. The whole is, thus, an

integrated process, though the thread that runs



through the entire process is not immediately
perceived by those who see its working only aé one
of the levels.

It also bears mention that during. reacent
years, the <ccu t3 exercising writ Jjurisdiction
have increasingly come tc be concerned with what
is sometimes called ‘"prison Jjustice”. This
jurisdiction they exercise usually to enforce
fundamental rights, the most iméortantgbeing the
right guaranteed by article 21  of the
Constitution, This. article quarantees to every
perscn the right to life and personal libertry, of
which that person must not be deprived "except
according to procedure established by law".
Unfolding the wvarious implications of this
article, and elaborating the quality of the
"procedure" that must be observed before depriving
a.y person of ©per -nal 1liberty, the higher
judiciary in India has discharged the
responsibility of enunciating various safeguards
which must be complied with. Many of the judicial
decisions on the subject deal with priscners. In
this manner, courts, which are most eminently
qualified to deal with matters of procedure, have
prb?ided guidelines to law enforcement officials,
as well as to those concerned with prisons, in

regard to the treatment of prisoners and connected

34



matters., This not only «carries ~ out the
constitutional mandate which is obvious but it
also unfolds the nuances of procedure -- an aspect
which is worth pointiig out. In this manner, the
nexus between procedure and prisons is made more
and more concrete by judicial decisions. Some of
the important decisions in this area have been
listed in Appendix II. A perusal of these
pronouncements will show that the developments in
this sphere have been intensive and extensive,

We believe that the proposals which we hLave
made in this report regarding women prisoners,
'wherein the primary responsibility is placed on
the shoulders of the judiciary, would be regarded
as furthering and promoting the approach manifest
in the Jjudicial pronouncements on the subject,
which deal with the treatment to be accorded to
prisoners in the 1light of the constitutional
requirement of "procedure established by law” and
show the essential! nexus between courts and

prisons.
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CHAPTER III

INDIAN PENAL CODE: SEXUAL ABUSE
CF WOMEN 1IN CUSTODY

3.1. Sexual abuse and the Indian Penal Code.- We

ncw  turn  to tre provisions‘of the Indién Penal
Code which contain the general substantive‘
criminal law of India. It is needless to mention
that most of its provisions as to offences against
the humar body - to the extent to which these
provisions can ke availed of by persons in custod%
- are applicable to all victims, irrespective of
sex. But the sexual abuse of women has received
specific attention in several sections of the
Code. The most frequently invoked sections of the
Code in this context are section 354 (indecent
assault on women), sections 375-37€¢ (rape) and

sections 376B, 376C, 376D. Some of these will be

referred to in this Chrapter.

3:2. Custcdial rape.- O©Cne «<iun note, at the
outset, the special safeguards provided by the law
to prevent harassment, explcitation and  sexual
abugse of women. In regard to‘the substantive law,
two changes mede in the provisioﬁs of the 1Indian
Penal Code relating to rape and allied offences
must be noted at this stage. The Criminal Law
Amendment Act (43 of 1983), focussing its

attention on custodial rape, hkas,. 1in the first
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place, made the punishment for such rape more
stringent. For this purpose, section 37¢ {2) of

th - Code, as insertec in 1983, deals specifically

with rape by a police officer in certain
circumstances (including ré&ape of a woman in  his
custody), rave committed by a public servant on a

woman in his custody as such public servant, rape
by a person who is on the management or staff of a
jail. remand homs or other place of custody »r of
a women's or children's institution; when the rape

is committed in respect of an inmate of such jail,

etc., and rape by a person who is on the
management or staff of a hospital, when the rape
is committed on a woman in that hospital. For

such custodial rape, the minimum punishment 1laid
down in section 376 (2) is rigocrous imprisonment
uy to ten years,; which is higher than the minimum
punishment of seven years imprisonment prescribed
for an ordirnary case of rape. Jf course, in both
the cases, the imprisonment can be for life.

The legally prescribed minimum can be relaxed
by the court for adequate énd special reasons, to
be recorded in writing. "Hospital®™, as defined

in the Code includes, inter alia, an institution

for the reception and treatment of persons

recuiring medical attention or rehabilitation.
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3.3. Custodial Sexual abuse.~ The second
important amendment made in the Penal Code in 19€3
{so far as is material for the present purpose)
was the insertion of sectiong 3768, 276C and 376D
to deal with custodial sexual abuse, not amounting
to rape. These sections (omitting certain
definitions given in sections 376C ard 376D) are

quoted below:-

"375-2. Intercouse by public servant
with woman in his custody.- Whoever, being a
public servant, takxes advantage of his

official position and induces or seduces, any
woman, whn 1is in his custody as such public
servant or in the custody of a public servant
subordinate to him, to have sexual
intercourse with him, such sexual
intercourse, not amounting to the offence of
rape,; shall be punished with imprisonment of
either description for a term which may
evitend +e T7: vearg and shall also be liable
to fine.

37¢-C. Intercourse by Superinterndent of

jail, yremand home etc.-~ Whoever, being the

superintendent. or manager of Jjail, remand
home or other place of custody established
by c¢r under any law for the time being in
force or cf a women'sg or children‘s

institutions takes advantage of his cofficial
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position and 1induces or seduces any female
inmace of such jail, remand home, ©place or
institution to bave sexual intercourse with
him, such gexual intercourse not amounting toc
the  offerce ¢if rape, shall be punished with
impriscnment of =ither description for a term
which may extend to five years and shall also
pe liable to fine,

376D. Intercourse by any member of the

management or staff of a hospital with any

woman in that hospital.- Whoever, being on

the management of a hospital or being on the
staff of a hospital takes advantage of his
position and has sexual intercourse with any
woman in that hospital, such sexual
intercourse, not amounting to the offence of
rape, shall be punished with imprisonment of
cither descript on for a tern which may
extend tc five years and shall also he liable

to fine."®

3.4. Present position adeguate.- It will be noted

that the punishment prescribed for offences under

sections 376B, 376C and 376D, IPC is imprisonment

up to five years and fine. Offences which
tecnnically do not amount to rape, or cannot be

proved to have satisfied all the legal requisites

of rape, are taken care of, by these three



ot fences are

V]

a

made without

©

4)
]

without an order o gistrats

!

offences are bailable and can be tri

Court of Session only. so far as we

ctio have not 1sed

n

0

"

these S r any

n
a
(

far.

1]

practice so

It mav also be repeated

Code

nas been now amended

to
minimum punishment for custodial rape.
Tt appears to us that the present

the Pernal Code designed to deter

including subtler forms of

rarassment, are fairly adequate so far

custody are concerned.

o

prectical difficulti . s brought to our

do neot consider it necessary to rec

change in these provisions,

problems

that section

(the wmain section

sedu

cognisable;
warrant or
All the

e the

by
can see,
in

F

376 of
relating
to provide
provisions

potential

from cemmitting rape or cognate offences

ction or

as woman in

In the absence of serious

notice, we

ommand any



CHAPTER IV

CODE OF CIVIL PROCEDURE

4,1. Arrest under the Code.- In order to complete

cir coverage of rrocedural laws, we may deal, 1in
brief, with the Code of Civil Procedure. So far
as we can see, a person can be arrested under that
Code, either (1) when he is a witness who does not -
appear in obedience to a summcns issued by the
1

civil court, cr (iil) is a person in respect of

2
whom arrest before judgment may become necessary
becautse of certain improper conduct on his part
during the pendency of the litigation or (iii) 1if,
after the passing of a decree against him, he
fails to satisfy the decree, and the decree is of
such a nature that a warrant of arrest «can be

3
issued against him in executicn.

4.2, Arrest of women ctherwise than in execution.-

Ceases cf women witnesses being arrested for

failure to obey the summons can arise in theory,

but, in practice, they are hardly known. The same

applies tc cases of arrest before judgment. Hence
4

the first two situations mentioned above possess

no importance in regard to women.

4.3. Arrest in execution.- As regards arrest of
the judgment debtor in execution of a decree,

section 56 of the Code of Civil Procedure, 1908
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categorically prohibits the arrest cof a woman in
erecution of a decree for mcney. Theoretically,
wiere the decree is .ot for money, an arrest in
execution ig permissible, even if the woman is the

judgment debtor. But such cases are extremely

infrequent.

4.4. The resultant positicn is that arrest of
women in civil process does not seem to present
any practical problems of a serious magnitude
which need attention from the point of view of law

reform.
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CHAPTER ¥

PROELTIGN OF OFFENDERS ACT, 1558.

5.1. The Probation of Cffenders Act, 1958.- The

commission would alse 1like to make a few
suggestions asg to the release o¢f women on
probation. ¥For the present purposes, it is enough
to describe, in brief, the scheme of the principal
provisions of the pProbation of Offenders Act,
1¢58; which 1is in force in most parts of India
exceptinrg certaln areas where release c1 probation
is coverned by section 360 of the Code of Criminal
Procedure, 1973 or by a local Act (as in U.P).
Tphe Central Act of 1958 reflects the increasing
emphasis on the reformation and rehabilitation of
offenders as useful and self-reliant members of
scciety, without subijecting them to the
de.eterious effects of Jjail 1iife, The Act
contemplates reilease of an Lifender without
sentercing him. The release is of two types.
There may be release of the offerder after
"admonition” (secticn 3) or - which 1is more
frecduent -~ there may be release of the offender

on probastion of gococd conduct (section 4) .,

I

5.2. Section 2: release on admonition.- Under

section 3 of the Probation of CGffenders &ct, 1958,

when any person 1is found quiltyv of having

Y
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committed an offence punishable under sections
379, 380, 381, 404 or 420 of the Indian Penal Code
or any offence punichable with impr-csonment © for
not more than two years or with fine or with both
under the Iadian renal Code or any other law and
nc previous conviction 1is proved against the
offender, the Court may release him after due
admenition. having regard te the circumstances of
the case, including the nature of the_Qtfence and
the character o©f +the offender. . The offences
mentioned 1in this section cover theft and some of
its aggravations, «criminal misappropriation of
property and¢ cheating committed in order to induce
delivery of property, etc, There is no
restriction as to age or sex of the offender: but
the offence must be of the specified category. It
would be seen that the range of the section 1is

feirly narrcw as regat s the offences covered.

5.3 feciioan s :pcolease on probation of good
concuct.~ A wider power is conferred by section 4

of the Provation of Cifenders Act, 1958. Section
4 confers on  the court power to release an

cffender on probation of gond conduct, if such

]

persorn is - found quilty of an offence "not
punishable with death or imprisonment for 1life®,
and if the convicting court is of opinion that,

aving regard to the circumstances of the case,

o

1.
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including the nature of the ofifience and the
character of the offender, 1t is expedient to
releace hilm on prob -‘ion of good conduct. The
release is to be ordered on the offender entering
into a bond, with or without sureties., to appear
and receive sentence when called upon during such
period, not exceeding three years, as the court
may direct, and, in the meantime, to keep the
peace and be of gocd behaviour. The offender must
have a fixed rlace of abode within the
jurisdiction of the court, or he must have such a
place cof ebode or place of regular occupation in
which he 1is likely to live during the period of
the bond. before making such order, the court is

to take into consideraticen the report, 1if any, of

the ©probation officer concerned, in relation to
the case. The release order may be accompanied,

it the Court so decides, by a supervision order.
In such a case, the offender remains under the

supervisicn o¢f a probation officer named in the

order. The period cf supervision i3 to be
Th2re is no resgtriction as to ag or
sex of the offender in this secticn also,

provided the other conditions of the section are

satisfied. The woffence must not be punishable



really intended to mean “not punishable with death
or with imprisonment for life®. In other words,

the section excludes not only (1) capital

Q

ffences, but also (ii) offences for which the
punishment . or one of the punishments provided, is

imprisonment for life.

5.

P

. Section &- offenders under 21 years of age.-

The power of the Court te releaze an offender on

admonition or probation. as formulated in sections

3 and 4 of the pProbation of Cffencders 2ct, 1958,
i

is discretionary. But that Act, by section 6,

centemplates that in the case of young offenders,

that power must be exercised ordinarily, unless

the' Court convicting the offender 1is satisfied
that having regard to the circumstances of the
case, including the nature of the offence and the
character of the offender, it would not Dbe
decirable to deal w.th him under section 3 or
section 4, and 1f the Court passg:s any sentence of

impriscnment on the offender, it shall record its

reasons for dcing s9.
5.5. Sections 21 and 22: Juvenile Justice Act,
1986.~ Section 6, Probation cof <Cffenders Act,

svmmarised above mnust now be read with the
provisions of the Jguvenile Justice Act, 1986.
Under secticn 21 of that Act. the juvenile ccurt

is authorised (i)} “to allow the juvenile to go
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home after advice or probation™ or (ii) to direct
that the juvenile be sent to a cpecial home for a
specified period. Imprisonment in the traditional
sense 1is out of question for a juvenile offender

W N ig tried teflcr . “he juvenile court under the

Juvenile Justice Act, 12¢6. Section 22 of the Act
makes a specific provision in this regard, in sub-
section (1), 4uoted below:

"{1) ©nNotwithstanding anything to the
contrary contained in any other law for the
time . being in force, no ds=linguent juvenile
shall be sentenced to death or imprisonment,
or committed to prison in default of payment
of fine or in default of furnishing security:

rrovided that where a juvenile whc has
attained the age o©f fourteen years has
committed an offence and the Juvenile Court
iz satisfied that the offence committed is of
so serious a nature or that his conduct and
behaviour have been such that it would not be
in his interest or in the interest of other
juveniles in a special home to send him to
such home and that none 0f the other measures

provided wunder this Act 1s suiltable or
sufficient, the Juvenile Court may order the
delinquent ijuv- vile to he kept in  safe

custody in such place and manner ac it thinks
fit ard sinall report the case for the orders
of the Sta*e Covernment.”

5.G. Inter-relationship of section € with other
sections of the probation Act.- It may be noted

hat section 6 of the Probaticon of Offenders Act,

1¢58 is not, in itself, an independent source of

]

power to release an offender on probation or
adnonition. Rather, it draws the attention of the

court tco the need ifor exercising the power, 1if a



perscn under 21 years of age is found guilty of an
éffence punishable with imprisonment (but not with
imprisonment for 1lif+;, by placing a restriction
on the ccurt’cs power to sentence such person to
imprisonment and by reqguiring the court to record
its reasons for passing a sentence cf imprisonment
on the offender, if the court passes such a

sentence.

5.7 As menticned above, the power to release an
offencder on admonition (section 3)’and the power
to release on probaticon (section 4) are both wide
encugh  to cover male agc well as female offenders,
But, in these provicions there is no emphasis as
such, on the need to pay special attention to the
desirability of probation where the offender is a
female. Ha&ing regard to the problems that have

arisen in the past 1in regard to females in

custody., 1t would be worthwhile to introcduce some
such emphasis. One method of achieving this
emphacis would be to require the court to take

account of the fact that the offender is a woman
in <cases to which the Probation &act applies.
Having regard tc the fact that the objéct of the
Prcechation Act is  to  encourage reformation in
substitution for mere deterrence and to cCcreate
facilities for out-cf-jail treatment rather than

incarceration inside. the Jjail, it would be
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appropriate 1if that cobjective is carried cut more

enphatically in regard to wemen.

5.8. Suggested amendmant of section 3, Probation
of Cffenders Act.~ 1If the above reasoning is

accepted, then section 3 of the Probation of

Offenders Act could be amended by inserting
4
certain words. The latter part of section 3,

main paragraph, would thben read as under:-

Yesereceo.and  the Court by which the person is
found gquilty 1is of o¢pinion that, having
regard to the circumstances of the case,
including the nature of the offence and the
character of the offender and the fact that
the offender is a woman, it is expedient so

to a . then, notwithstanding anything
contained in any other law for the time being
in force, the Court nmnay, instead of
sentencing him to any punishment or releasing
him on probaticn of good conduct under

section 4, releacse him after due admonition®.

5.9, Suggested amendnent of section 4(1)
rrobaticn Act.- On similar lines. section 4(1) of

the ©Prokation Act could be amended by inserting

certain  words  which would reguire the Court to

héve regard toc the Ifact that the offender 1is a

Wwoman . After such an amendment, section 4(1),
main raragraph, would read as under:—

“{1} When any person is found guilty of

having ccmmitted an offence not punishable

with death or imprisonment for life and the

Court by which the person is found quilty is

£

of opinion that, having regard to the

finN
D
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circumstances o©f the case, including the
nature of the offence and the character of

the offender and the fact that the offender

5

is a woman, it is expedient tc release him

on probation Qf (good conduct, then,
notwithstanding anyvthing contained in any
other law for the time being in fcrce, the
Court may, instead of sentencing him at once
to any punishment, direct that he be released
on his entering into a bond, with or without
sureties, to appear and receive sentence when
called upon during such pericd, not exceeding
three years, as the Court may direct, and in
the meantime to keep the peace and be of good

behaviour’.

5.10, Section 360, Code of Criminal Procedure,

1273.- In areas where the Probation of Offenders

Act, 1958 does not apply, section 360 of the Code
of Criminal Procedure, 1973 regulates the topic of
release of coffenders on probation. Amendments in
that section could, wherever necessary, be made on
the same lines as those suggested above 1in the
Probation Act., However, as a matter of
criminological policy, it would be preferable to
bring the wvwhole of India witnin the scope of the

Probation of Offenders Act.



5.11. Juvenile Justice Act.- As regards the

Juvenile Act, 1686 the definition of "juvenile” in
that Act covers girls up to the age of 18 vyears,

and there is hardly any need to increase that age.




CHAPTER VI

MENTAL HEALTE ACT, 1587

€.1. Women prisoners and the Mental Health Act;

1827.~ Apart frem the arrest, detenticn and

conviction of a person which may lead to custody,

occasions for the imprisonment of women may also

arise where, ever though there is no charge of
crime, s woman 1is kept 1n detention under
legislatinn relating to mental health. India has

recently enected the Mental Health Act, 1987, and
a reference will be made here to such provisions

of that Zct as are important for the present

purpcse.

6.2, Admisgion Lo mental institutionsw— The
Mental Health Act, 1967 contemplates the
establishment of psychiatric hospitals and

ssychiatric nursing hcues, which are the principal
institutions in which persons n:ntally ill are to
be treated ({section 5). Admissions to .such
institutions for treatment may result (i) from a
request made by the mentally ill person or his
guardian, or (ii) (even without such regquest) on
the application of the reiative or friend of the
mentally ill person, subject to the observance of
certain medical and cther formelities. Patients

admitted wunder the former category are called
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“voluntary patients® (sections 16 to 1¢), while
the patients admitted under the latter categcry
are called ‘“patients admitted under special
circumstances® (section 19). Formal admission to
a nsvchiatris  institution 1s effected by a
"reception order®, The application for reception
order may be made by the medical officer incharge
of the psychiatric hospital or psychiatric nursing
home or by the spouse or any other relétive of the
mencally 111 person (section 20} .

Section Z (1) of the Act defines a mentally
111 person as meaning a person who is in need of
treatment by reascon of any mental disorder other

than mental retardation.

The police is alzo authorised to take 1into
protection any person found wandering at large
witpbin the limits of the police station, where the
prlice officer has -eason to believe that such
perrsen  is  so mentally 11l as to be incapable of
taeking Care oo iimecil. Subseguent proceedings

take place before a Magistrate (sections 23 to

25 .

A person who is merely mentally retarded does
not, 1in general, come within the ambit of the
Mental Health Lct. The expression "mental

disorder" itself is not defined in the Act but, if
the mental discrd=zr 1is of such a nature or

nagnitude that the treatment is needed, then the
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person suffering from it would become a mentally

ill person.

6.3 Keeping in detention.— Feeping a person as
an inpatient in a psychiatiic hospital or
psychiatric nursing home is ordered by the

Distric Court after enquiry (sections 26 toc 36).
Usuvally, it is the order of the Dpistrict Court
which achieves indefinite detention of a mentally

ill person in an institution.

6.4. Mentally ill perscns.- The Act also provides

for the admission and detention of “mentally ill
rrisconers’; being mentally ill persons for whose
‘detention or removal to a psychiatric institution
an order has been made under some other enactment.
The ecnactments specified include the Prisoners Act
and enactments relating to armed forces, as also
s :cticns 330 and 335 of the Code of the Criminal

Procedure, 1973,

6.5.° Visitcrs: section 7.~ Ve now come to
specific pcints concerning mental health

ecislation insofar as proviesions contained in

)
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latior are material Ior women patients.
Psychiatric ‘hospitals and psychiatric nursing

homes must have at least 5 Visitocre in Lhe scheme

=2

tental

o
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cf the lzalth Act, 1887. Section 37

provides as under in this regard:



57 . (1) The State "Covernment or. the
Cen

tral Gevernment, as the case may be, shall
appcint for very psychiatric hospital and
every psychiatric nursing home, not less than
five visitors, f whom at least one shall be
a medical officer, preferably a psychiatrist,
and two social workers.

)m U)

(Z2) The head of the Medical Services of
the State or his nominee preferably a
psychiatrist shall be an ex officio Visitor
of all  the psychiatric ~hospitals and

psychiatric nursing homes in the State.

{3) The cgualifications of persons to be
jol8 n;ed as Visitors under sub-section (1)
d- the terms and conditions of their
p01ntmcnt ~ shall be s=such as may be
escribed.

6.6, Recommendaticon regarding section 3

Amongst the wvisitcrs tco be appointed by the
1
Government under cection 37, Mental Health Act ,
twe are te be social workers, In our view, at
least one social wocrker should be a woman,
wherever that is practicable, so that suspected

milpractices against female in-patients can be

looked into and, wherever necessary, suitable

preventive measures can alsc be suggested. We
recommend that section 37{(1), Mental Health Act,

1587, should be amended by adding, after the words
“two social workers¥, the words "of whom at least

‘one shall be a woman, wherever practicable®,

6.7, Section 81, Mental Health Act: Indignity to

be s oided.- Section 81 of the Mental Fealth Act,

19¢e7 contains a comprehensive provision for
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punishing indignity or cruelty to mentalily ill

persons. The provision reads ag under:-

*£l. (1) ©No mentally iil person shall be
subjected Jdurin treatment to any indignity
{whether physicai or mental) or cruelty.

No  mentally 111 person under
treatwment snaii be used for purposes of
research, unless-

(i) Such resecarch is of direct
eneflit to him for purposes of diagnosis
r treatment; or

D
C i
(ii) Such person, being a voluntary
patient; has given his consent in
writing or where such person (whether or
not a voluntary patient) is incompetent,
bv reascn of mincrity or otherwise, to
cive wvalid «consent, the guardian or
other person competent to glve consent
cn his behalf, has given his consent in
writing, for such rescarch.

(3} Subject to any rules macde in this
behalf under section 24 for the purpose of
preventing vexatious or ~defamatory
communications or communications prejudicial
to the treatment of mentally ill perscns, no
letters or other communications sent by cr to
a mentally i1l person under treatment chall
be intercepted, detained or destroyed®.”

5.9, Section 81, Mental = Kealth Act, 19687.-
2
above

o

ction 2

-
w
ol
~)
+

Health Act,

Penta

2]

f

is applicable to persons of both the sexes and the

prohibiticon of indignity or cruelty should, of

course, take <care of harassment of women or
torture alsoc, No doubt, serious harassment of a

exual nature is not specifically fccussed upon by
section @81. But, then, the Indian Penal Code
{particularly after 1its amendment in 1983}, takes

sufficient care of seriocus sexual offences,



including seduction committed by the
superinteadents or other officers in charge of
custcdial institutic s (sections 378, 376C and
3760 of the Indian Penal Code)3q In this position
1t does not appear necessary to expand the scope

of section 81 of the Mental Health Act, 1987 for

the above mentioned purpose,

5.9. Penality for violaticn cof sgection gl.-However,

— o — vttty retetne

we must note that the penalty provided for the
infringement of section 81. Menfal Bealth Act,
1987 is ratﬁer mild. Buch irfringement appears to
be c¢overned by section 85 of the Act, quoted
below:

"85. Any person who contravenes any of the
provisions of this BAct or of any rule or

regqulation  made thereunder, for the
contravention of which no penalty is
expressly provided, shall, on convicticn, be

punishable with imprisonment for a term which
may extend to si- months, or with fine, which
may extend to f.ve hundred rupees, or with
both",

6.10. Amendment of section 85, Mental Eealth Act,

recommended.- e have not been able to discover

any otier section of the Act which could be

invoked for dealing with such infringement., It

appears to us, that the punishment of imprisonment

upto six months, wprovided by section 85, Mental
4

Health Act may not be adequate for dealing with

an infringement of section §1, particularly where

[5;)
)



5
the victim of the malpractice is a woman. There

is need for a higher ‘punishment, to deal
adequately with subtle forms of sexual and other
harassment in respec. of mentally 111 patients.
Our recommendation, therefore, is that in the
Mental Health Act, 1987 a new section (section
84A) should be inserted, in the following terms:

"g4n Penalty for contravention of section

81l.- Any person  who contravenes the
'provisions of section 81 shall, on
convictiong, be punishable with imprisonment
for a term which may extend to two years, or

with fine which may extend to five thousand

‘rupees, or with both”.

6.11. International developments.-~ In connection

with women in custody for reasons of mental ill

health, it wou interest to note some
6
oif the international .evelopments . The position

has been thus stated:-

*In 1975, in Singapore, the 1International
Council of Nurses {(CN) adopted a resolution
on the "Role of the Nurse in the Care of
Detainees and Prisoners®. In the same year,
the World Medical Association (WMA) adopted
its famous Tokyo Declaration on “Guidelines
for Medical Doctors concerning Torture and
cther Cruel, TInhuman or Degrading Treatment
or Punishment in Relation to Detention and

£

Imprisonment”.®.
The organisation of other health professions such
as, psychiatrists, psychologists, etc., also

formulated their own codes of ethics in this field
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at the same time. As a consequence, on December
18, 1682, the United MNations General Assembly
adopted. 'Principles of Medical Ethics Relevant to
the Role ¢f Fealth Personnel, particularly
Physicians, 1in the protection of Prisoners and
Detainees Against Torture and Othér Cruel, Inhuman
of Degrading Treatment or Punishment® (for full
text of these codes see Radical Journal of Health,
issue on Human :Rights and Health, September-

December, 1988)*".
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CEAPTER VII

OTHER LAWS

7.1 Other enactments.- The main enactments

relating to women in custcdy have been dealt with,
in the preceding chapters. These chapters cover
the two procedural codes, pfovisions of the law of
correcticns and the general substantive criminal

aw, as also the Mental Health Act. A woman can

[

be arrested and detained in custody for an offence
under a special or local law also. But, so far as
we can see, such special or local laws would not
be directly relevant to the problems of possible’
‘malpractices concerning women in custody, in the
sense of raising any issues peculiar to women. In
any case, if an offence under a substantive law,
whether general or special, has been committed by
a woman, the procedural machinery which comes
thareafter into operation, in the shape of arrest
matters, would generally be that contained in the

Code of Criminal Procedure of 1¢73, on which 'we

1
have already made necessary recommendations.
7.2 Prevtive detention.—~ Apart from penal
legislation  proper, the Indien Statute book

contains several enactments for the preventive

detenticn of persons suspected. of specified
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prejudicial activities. Women as well as men can
be detained under these laws; and, in theory,
there could be occasisns for the exploitation or
harassment of women detained in custody under such
ilaws., Sy and laigye, nowever, such erploitation

can be appropriately dealt with by the special

prcvisions inserted 1in the Indian Penal Code in

1683, in the shape of section 376 (as amended in
1983: and ecections 3763, 376C and 376D (as
inserted in 128&83) . In this position, we are not

makirg any special recommendaticn regarding laws

provising for preventive detention. 0f course,
such safeguards as are contained in the
Constituition, or in the relevant enactment, for

the protection of persons in preventive detention,

woulid continue to be availablee

T2 Decrinnasation and_allied obdectives.-

We may note that in the suggestion made by the
National EBuper® Coprittze on women, it has been
]

indicatedd that 1in the context of a «critical
examinaticn ¢f laws relevant to women in custody,
attention may also have to be paid to the need for
s-penalisation, de-criminalisation and de-

institutionalisation. No doubt, the idea
underiying this valuable suggestion is te draw

attention to a consideration of the guestion how

far the content of ‘the criminal law needs change,



in the shape of (i) possible removal from the
statute book of offences for which the criminal
law &io ot an appropriatc  inotrument and (i)
adoption of measures in other respects to ensure
that there may be prevention, at the very
threshold, of the entry of a woman into an
institution of a custodial nature. It is obvious,
that any comprehensive examination undertaken with
the first objective mentioned above will have to
cover the entire criminal law of the country.
This would be a very big undertaking. Although
such an undertaking would be useful in several
respects, its focus would not necessarily be on
women criminals only. It would necessistate a re-
evaluation of every criminal statute of the
country in order to assess whether the penal
sanction 1is really ne=ded for the of“ences dealt

with by each statute.

7.4. Ckjectives to be kept in mind.- The

sheer magnitude of the task would be forbidding.
In our view, the mcre practical course would be to
bear in mind the above objectives, whenever a
particular enactment is taken up for review, .and
to suggest necessary reforms, consistent with the
protecticn of society and the interest of justice,
Ve wbuld also like to mention that the changes

recommended by us in this report in regard to

62



arrest, bail and probation shculd, to some
extent y4operae as a preventive, i.e., they would

kezp women out of the custodial apparatus. Those

changes, while not achieving de-criminalisation in

a direct manner, will have the effect, at least,

of reducing the number of women in custody.
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CHARTER VIIIL

g¢.1. Mohile Courts .-~ in the referonce made to the

rLaw Commiasion  zre  of the guestions posed for
cousideration  relates to mobile courts for the
trial of women priscners. The suggesticon made in
this rcggrd, in paragraph 478 of the Report of the

MNMational Expert Committee on Women Prisoacrs, is

1]

tc the effect +hat "Nari RBandi Griha Adelats’
should be establisheé in the nature of mobile
courts, as an immediate modality tfor rendering
specedy redress to women in custody. 7t has been
stated that whercas the Family Court or Women's

Court can be the stable permencnt nechanism, the

o/

re

tobile Adazlat or Court is reqguircd as an

e

immediate, as well as instant, corrective stop.
The further sugeestion is that such camps  and
courts  shouid bc beld wurgently and routinely in
order to c¢lear the backlcg of pending ﬁzsgsr
Acceording  te  the suggestion, the Mehile Adalat

P . .

should be cenducted on a district-wise or cluster-
wisc Dbacis,; so as to cover all priscens and non-~
prison custodiel  institutions, The objective
cnvizcaged in the suggeszstion is to provide speedy

jugtice to women in custody.

§.2. Some practical asgects noted.~ While we
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appreciate - the spirit underlying the suggestion,

it scemz to us that thore migbt be some practical
aspectg te be considered if the suggesticn iz to
be implemented., Gn the once hand, 1f the mobile
court is held necar the priscn wherein women

prisoners arc housed, then there would be the
practical problem of transporting the court
personncel, the witnesses and others concerned with

e case, as well zs the records, The analogy of

o

traffic offénccs would not be guite apwropriate.
The questichs “involved in trials relating to
traffic offences arc extremely simple; crdinarily,
no witnesses arce cxamined and Qhe matter is
decided after perusing the report of the traffic
constable on duty. In contrast, in offences which

involve a potential sentence of imprisonment, more

than one witness wiil normally have ¢ bo
examined. Pocuments and articles have to be kept

recady for the trial. Scme of these articles would
be valuable from the pecuriary point of view. A
few others, while ‘having no monctary value as
such; might ke crucial to the case, for example,
weapons, clcthes and other articles which have
been cxawmincd by fcrensic scientists. It is aléo

common experience that all witnesses arce not  in

-+

attendance at the same tine, so that the Mobile

Ccurt would have to visit thie prison more than

once.

o
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£.3. Anothcer compler problem must be visualized

=
St

and  tackled.- When a female figures as a co-
accused alongwith one or ﬁorc male accused in  a
criminal casce triable exclusively by a Court of
Scssions, the trial of the male accused may have
tc bo scparated. sut it will entail examination
of the same witnessns by two differcﬁt coﬁtts,
And the cuestion which calls fo£ an answoy is how
to OV er COme a situation wheore conflicting
decisions may be rendered by two different courts,
for, the ccurts  concerned may disagree - in
assecssment ¢f the cevidence of identical witnesses
and reach conflicting conclusions, n order  to
escape frdm such a situation, cesus exishla by
Court cof Scssions may be excluded from the purview
of mobile ccurts in casc the idea 1is considcred
feasible and desirable otherwise. Of coursce, the
samc’ problem will arise in caseg not  cxclusively
ARSHE C@urn ar:d poerhaps there is

e

ne geittion other than te live with the problem.

triable by a Scs

m

8.4. Small number of women prisoners.- Besides

this, the number i womep priscnors uwder trial in
a particular district jail or sub—jgil whosce cases
aré ripe for trial, would not be so large that one
court, sitting the whole day, would be utilised to
dispose of a large nunber of .cascs. In other

words, 1if the facility suggested is corcakad,; | the

<
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proportionate bhenefit likely to result therefrom
would be negligible, Again, 1if the idea 1s to
cembine a number of district jails, there would bo
problcms of  Jjurisdicticn and personnel. 1t
appears doubtful whether the suggestion will yiceld
a positively fruitful result when all the aspects

mentioned above are taken inte cccount.

8.5, Reduction of number of wemen prisoners.-

This does not, of coursc, mean that in this sphere
one should ab:endon all cfforts at improvising the
legal position regarding speedy and smooth  trial
cf cases relating to women 'in custody. Elscwherne

, Ssuggestions have been cffered for

in this report,
offécting certain changes in the substantive
criminal 1law, the law of procedurc and the law
relating to mental health institutions. In this
‘ccntextp we attach particular importance toc. the
law rclating to the grant of bail to women, on
which we  have made specific suggestions in  the
i
apeoropriate  chnapter. if thesc sugesticns arc
carriced cut, then it chould he possible to hring
down the number of women in custody;: and, if that
happeﬁs, the aucstion of providing mobile courts
would not survive, cven if the creation of such a
facility is regarded as practicatble, As far ‘as
possible, the objective should be to see that the

number <f women under-trial prisoncrs is  kept
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within thoe mininum. oJur suggestion to amcend th
2
law relating to probation should algso be viewed

in that peocrspeative. Such an amendment,  would

result in reducing the number of women centering

the prison after conviction,
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CEAPTER IX

ION RECARGING DRISONE

.1 Conztitftficnal position.- Many of the

mattere discussed in the Report of the National
Expert  Committcee on Women Prisoners relate to the
actual administration of prisons, and the question
may arisc whether any reforms in this regard could
be considered, By SHAPTRR Xl ustration., onec can

rention  thEYSUHIAHN BEGARING, PRISONS enting arcas

where possibilitics of harassment, cxploitation or
2.4, Constitutional position.- Many £ the

anncyance to womeh prisoners in custody may arisc:
mattcrs discussed in the Report of the National

{a) Physical protcction,
Expert  Committece on Women Prisoncers relate to the

(b) ~Accommodation and sanitary conditions.
actual administraticn of prisons, and the guestion

{c} Fhysical and mental hecalth of prisoners;
may arisc whether any reforms in this regard could

particularly when a prisoncr is 1likely

5

to be injuricusly affected mentally by
discipline or treatment.

paration of prisonecrs of cach scx.

o
"

{e) Bafety from fellow priscners.

-
h

~—
™
o)

solitary confinement,

PN
e

T4

Trcatment of prisoners.
t

{h) SBocial aspcc

{i1) Temeporary release and parcle.

- by

9.2, Matters within the competence of States, -

'

While the topics which have been mentioned by way

&3



of vital impcrtance to  the well Leing ot
prisoners, it will appecar that a pretty large bulk
of the subject would fall exclusively within the

icgislative cempetence of States. This is because

the topic of prisong and prisoners falls within
the HZrgate Lisk, For this reason, necessary

tecislative acticn will have to be taken by the
States. Ye may qucte the material part of Stétc
List, entry 4:-

4. Prisons, reformatorices, berstal

ingstituitions and co¢ther insti:tanticons of a
line nature and perscne _dctainced  therein.”

This entry is  wide cenough to  cover prison
1
cenditions. Yeonce we are net dealing with  the

ropics menticned above.
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CHAPTER X

CONCLUSIORS AND RECCMMENDATICONS

In the 1light of the discuésioﬁ made in  the
carlicr Chapters of the écport, the commissicn 1S
“of tho o?inion that it iz <¢sesceancial to make
appropriate pruvisions in order to forceclose
harassment  of women in custody and in  order to
protect such womeh to the cextent possible. It is
felt that amendment of cach individual pro&isicn,
as existing in the Code c¢if Criminol procedure, may
not sufficiently servf the purposec. The
previsions  which call for amendment in the 1light
o} the discussion made hcréinbeforé arc scattered

in different chapters of the Code of <Criminal

Procedurce, Under the circumstances, the
amendments made cspecially with an  eye on

protecting the women in custody from harassmcent
and avoidable hardship will not cqmc‘into focus if
cffected in cach individual provision and the
officials concerned may not become fully aware of
such provisions without making a special effort in
this behaif. >So.also; the women's corganisations
and the relatives of the concerrad women in
custody ﬁay experience  the same difficulty in

intcriing themselves about the rights of  such

ot
w
-

WOMEN . fn the Ccmmission's opinicon, it

thercfore, desirable that, ez far as possible, the
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prcvisions especially made in this behalf may be

incorperated in x separate Chapter of the Code of

Criminal Frocedure 5 that the concerned
officials, as zlgo the women's organisations and

the women in custcedy and their relatives, can,
without much cffort, apprisc thomscelves of the
rights of such women and the obkligations of the
concerned officials.

Fér the sake of convenience, a dAraft cf the
propesaed chapter relating to arrest, interrogaticn
and custody _of women (and} incidentally; of
childrea) and the preposed provisicns  embodying
the conclusicons of the Commission is being sot out

hercinafter. But bkefore doing s«, the ccnclusions

and recommendstions may be broadly indicated:

substance

’O

ccommendations in ‘8 nutshell

3 the covent  of @ woman  being
recguired  to be acrested, the pelice officer
-cencerned shall nct actually teuch the person
of thc weman and may presume her  submission

{

~——

> =

to  custody. - This rccommendation  is  being
made in order that the dignity of the
concerncd  woeman  is maintained. (Paragraph
2.2)

2y QOrdinarily, 1o woman  shaill be
arrested after sunsct and before sunrise. 1In
cxceptional cases calling for arrest during

these hours,- (i) the prier permissicn of the
irmediatc superior ctficer shall be obtained,
or  {ii) if the case is of extrome  urgency,
then after arrest a report with reasons shall
be made to the immediateé supcerior cdfficer and
to the Megistrate. (Para 2.32)

(3) Whenever a. woman  ig medically
~examined,; the examinatien shall bt conducted
only under the supervision of a female



registered medicel practitioner., with strict
regard to decency. {Paragrarh 2.6)

(4 The concerned wenan shall be
informed: abcut her right to be medically
crzamined, 1in  crder tc bring cn record  any
facts which may show that an cffence against
hcr has becn comritted after ker arrest.

(Paragraph 2.8)
gray

(5} A copy of the repcrt of the medical
examinaticon snall be furnished to the woman.
{faragraph 2.7)

(%) A woeman shall not, under scecticn

186, Cr.P.C., bc required to attend for
interreogetion at  any place other than her
dwelling Fkcuse. and secticn 160 of the Code
should be amended for the purgpese. (Paragraph
2.10)

(7) When the statement cof a woman is
reccrded during investigation, a relative or
friend cf the wcecman ¢©r an authorised
representative of an ¢rganisaticn  interested

in the welfare of women shall be allcwed to
remzin present. (Faragreph 2.11)

(&)Y Whecre o weonanh is convicted cc an
cifence te which secticn 360, . Cr.P.C.
aprlies, whilst cxercising the power of thc
court to releasc the cffender on prebaticon cr
on due a2dmoniticn, etc., as exerciscble under
thrat sccticn, due regerd shculd be peid to
the fact thet the c¢Efender is & woman.
(Paragragh 5.10)

t%, The prohikbiticon imposced by section
433K, lr.P.C. cn  the reducticn (by the
Gevernmaent) <f tue period of inpriscnment (eof
cffenders serntenced (o imhrlscnment for life)
below & minimum pericé ¢f 14 yceere should not
apply tc a woman., (Paragraph 2.19)

{1J) VWhere 2 pregrant weman 1s sentenced
te  imprisonment (whethier for life or for a
spccified term) . the court should have power
¢ direct thet cxecution cf the sentcnce be
suspended  till terminaticn ¢f the pregnancy
and a specified pecricd thercafter, subject to
certain conditicns. (2= ‘ragra wh 2.24)

(113 The Eigh Ccurt on its
administrative side should have powver to
c¢irect the pistrict ond Scessicns Judges  to
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satisfy themselves that female prisoners are
protected and properly looked after, in
accordance with the provisions that we are
recommending in this regard.

© For ensuring compliance therewith, the
High Court should have power to take
appropriate measures to move the State
Government, (raragraph 2.26)

‘ |
The following concrete protective

measures are rerormended as regards female

prisonern:

(7)y  on admicsion to  jail, a female
prisoner should e medically examined, 1f
medically neceraary, she should be hept
separately in a frimnle enclosure. On each
occasgion of readmicsion to  jail after

temporary relensce,  the same course should bhe
adopted (Taregraph 2.27).

(1) Where n fernle priconer is suspectad
of preananry vhilet in custody, eche ghall be
sent te the hictrict Government Hospital. 1In
case of advanced preqnancy, she shall  bhe
shifted tn fermnle vyard of the Government
hospital (raragraph 2.27).

(") A frmale prisoner shall not  bhe
handcuff~d or narlr to vear fetter cross-hars
during transit from one jail to another or to
the couvrt or for investigation. (Para 2.08)
Resides thirs, rhe shall be escorted hy the
Matron or Fepale Haorden, 1if she is required
to leave the ferale enclosure, pur . ng
transit, a female relative shall be alleowsd
to accompany her. (Para 2.28)

(4) Where there are no guitable
arrengenents  for houging women priconerr,
they should he sent to a suftable institutioen
vherever practicable, (rara 2.29)

{c} At rlares other than gfeecsionn
headquarters, a judicial officer (preferably
a 1lady dudicinl offirer) shall make an
inspection of the jnail where the women ijr
custody are detained, Such inspection rhall
be made at least ¢nce in every two ronths and
the pistrict »nd  fensione Judge may makr
appropriate recommandations in the light of
the inspection report, (Para 2.30)
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At the ESeasions hoadquarterse, ther
sessionse Judge chatl carry out curh
inepection, Thn objlect is to ensvure that
measures  for thr protection of women as
recornended  in thisc report pre  implemented,
Copiers of these TInopection PReports shall  be
forwarded to the concerned officers,
(Paragcnph 2.30)

(f) Aport from surprice vicits as abnve,
jails wvhere thers are weoren priconers shall
be wvictted Ly visltors eppninted by the
Governnient, Of  thege Jjail visitors, one
showl® bhe a medical officer and two sheould be
encial workers (of whon, wherever
practicable, one shall he a woman). Ty
visitors =sheuld visit the jail at leant once
in six months and make a report to the
Seasjions Judge. (Para 2.31).

(g) These provisions shonld apply, not
only to women prisoners, but also to women in
custody in police lockups or as detenus under
a Jaw providing frr preventive detention,
ircecprctive of vhether the wvoman is kept in
custody during invectiaation, inquiry or
trial or after conviction eotc, (rara 2.32)

(12) As N conseguence of our
comprehensive rreomnendation relating tn
medical exanination »f wormen involved in the
criminal procens, congequential amendment may
be made in soction 53 of the Cnde of Criminal
Procedure, 1973. (Paraqraph 2.6)

{13) In asectinn 160(V), Cr.P.0., 1973
(whbich prohibits the summoning of wveman,
etc,, during inveatigation hy the policoy,
certain verbal chanqges ashould © be made,
{Paragraph 2.10)

(14) Sectien 216, Cr.P.C. chonld  he
grmended  to move  the commutation of  death
centeonce pacned on 3l preqgnant wOMAN
mandatory., (Parangroph 2.13)

{(1%) rt opreecent, by rection A37(1),
Cr.r.C., a reaostciction fs impoend on the
releancn, on bail, of a percon accured of an
ofience punichable with death or impriconment
fer life, tnt the first provino to that suh-
esection reete in the court a discrrtion  to

releace on bail certain cateanries f persons
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(persons beolow the age of 16 years, women,
and sick apd infirm perscns).

The recnmnandation is that in  such
cases, the court shall direct that such
persons shall be released on ball, unless the
court, for reacons to be recorded, considered
it proper not to gelease such peorson on bail,
({Paragraph 2.23)

(16) For wviolation of the mandate
contained in section 160(1), Cr.r.C. (which
providss that a pergon below 15 years or a
woman  shall be examined orly nt his or her
" residence), a specific penal provision should
be ingerted in the Indian Ienal Code, as
section 168A. (Paragraph 2.12)

(17) in dsciding ebount  release on
admonirion of an ¢ffender undry cection 3 of
the Probation of Gffendores Act, 1958, the
court should bave zegard 21z to the fact
that the offendery {s a wowan (where the
person convicted is a2 woman). (Paragraph
5-8)

(18) fection 4(1) of the rrobation of
Offenders Act, 1958, uwunich empowvers the court
to release offenders convicted of certain
offrnces on probaticn of gont conduct, shonld
be emended to provide that in drciding about
such releasn, the court shall have regard
also to the fact that the offender is a woman
(wvhere the person convicted 338 a woman),
{paragraph 5.9)

(l19) Section 37(1), Mental Health Act,
1987 shonld be amended o as Lo provide that
among the five visitors to the institutions
falling within the section, at least one
shanll be 2 woman, wherever practicable.
{Paragraph 6.6)

{20) For punishing the offence under
secticn 81, Mental Health Act, 1987
{Indignity, etc,, on a mentally 111 person in
custody)}, a new gection 84A should be
ingerted, prescribing, for the above offence,
a punishment of imprisonment up to 2 years or
fine up to Rs.5000 or hoth, {paragraprhs 6.9
and 6.10}

Set cut in the Appendix I to thls Report
are our reconnendations In the form of draft
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RECOMMEMCATIONS IN THE |
iN VARIDU;

The fcellowing oamendments should be made to
the Code c¢f Criminal Procedure, 1973 by inscrtihg

a new Chapter relating zo arrest and custody  of

women to be inscrted after Chapter XX¥TITIR:-

CHAPTER XAXTIIA

SEECIFIC DRvaxlcvs AS 'TC ERRES
AND CUSTOLY OF WOMEN

450A. Application of the Chapter.- The provisions
k: Iy

c¢f thiz Chaptecr shall, as regards the matters
cevered theoreby, appily ncectwithstending anything to

& b

the centrary containced in any cther provisicn of

4508, szrrest cof wemen.—- (1) Where a woman is

tc be arrcested under thig Code, then, unless the

circumstances indicate t¢  the contrary, her

sabmission to custody on an oral  intimation of

arrest ehall be pregsumed, and unlces the

. . . ) ~
circumetances  otherwise reguire or aonless  the

pclice officer arresting is a fermale, the police

oificer shall not actually tcuch the person of the

worian for making her arrest., (Sce para 2.2)

~1



(27 Except in unavoidable circumstances, no

woman shall be arrozted sfter sunset and  before

sunrise, ard where such unaveideble circumstances

“

cxist, the police officer making the arrest shalil.,
by making a written repoert, oktain the priorx
permigsicn of the immediate supericr cofficcr not
beiow the rank <¢f an Inspecter for ceffecting  such

arrest or, if the case i1z one of cxtreme urgency,

he shall, after making the arrest, forthwith

repert the wmatter in writing toe his such immediate

superiocr cfficer, ;ith the rcasors for arrest and

the rveaons for nobt taking pricr permission as
aforecaid and shall alsc make a similar report to
the Magistrate within whese local jurisdicticn the

arrcst has been made. (5ce para 2.3)

4500, Mredical Eromination of women.- {1} The

Magistratce before whom an  arrcested female is

produced shall, whether or rnot such female makes a

reguest  tor examination of her body under scction
54, inform her about  her right to such

cxemination, in cider tc bring ob rocord cny facts

which may show thet an offence against the hody

hze been committed with respect te suck  female

~

after hor arrest. (Sce para 2.85.

1is omendment  can in due coursce be made
applicable te males also) "

-~

~;
WO



(2}  Whencever the person of a female is te be
cxamineda cither urnder scoticon 53 or under scection

. be madc oniy bv or under

the supcrvision of & fowale registered medical

practiticner, and with strict/revard tc  decoency.

[Present sub-scction {2} ¢f sccticn 52,
Cr.0.C. to be deleted]
133 The registered nmedical practitioner

holding an cxamination under section 53 or section

to the arrested fomale

a copy of the report of xaminaticn, free of

v
o
D

cost. (Sce para 2.7).
[This amendment <an in due course be made

applicrable to malces alscj

4500, Yomen . and chiidren attending for

~
]

investigation.- (1) A male person under the age

=J

of fiftecen years cr a woman shall not be required

<

tc attend under scction 160 at any place other

. i
than hig or bher dweolling place. [Sce para 2.10)

[Presoent provise to secticn 160(1), Cr.p.C.
to be doeletedi, 4
{2} Where, under this Code, the statement of

2 male perscn uader the age of fifteen years or of

eman is reeorded by ¢ mele police officer,

=

cither as  first information of an cffence or in

tue course of an investigation intce an cffence, a

‘ciative or friend of such male perscn or  woman,

¢

cud alsc a person asuthorised by such organisation

0



interested in the welfare of women or children as

is recognised in this  behalf by tae State

Covernmoent by notification ir the Official

Gazette, shall be allcwed to remain present
s RE QL owWRd XY

thrcughout the period during which the statement

2
°
o
™
e
|8
o]
~
Bl
N
jod
i
~—
o

is bcind recorde

450E, admonition and probaticn under  the

Cecde.~ Where the person convicted by a court is a

woman, thc court shall, in cxcrcising its

discretion as to reclecase of +the offender on

probation under sub--section (1) c¢f sectiorn 360 cr

release of the coffender after duce admonition under

sub-sccticn  {3) of that section, have duc regard

tc  the fact that the offender is a  woman., (Sce

4531 . reriod of detention ¢f women sentenced
to dmprisonment for life.- Nothing in section

423A arplies to a casce where the person ¢n whom  a
sentence  of impriscnment for life is imposed, or
in reespect of whom 2 sentence of dezth  has  been

commuted iptc a sentence of imprisconment for life,

i¢ a woman. {Scc para 2.19)

450G, Pregnant woman and sguspension of
irmpriscnment.- (1) When a pregnant  woman  is

cenvicted of any offence and the court  sentonces

Y,

her to imprisonment for iifc or for a speocified



term, the coure waoyv, 1f it thinks fit, &t the time

izsing guch scentence, regard being had to the
age, character or antecedents of the offender, the
circumstancces in which the offence was committed

ona the circumstances of the womzn hersclf.

2} that cxecuticn of the scnicence of
impriscnment in ber case shell be  suspended
till she is delivered of a child or the
pregnancy  is  ctherwise terminsted and  such
pericd thercattcr, as the court may specify,
expirecs, and

(b) 'that; during such period | of
suspensicn  of  crzecution of sentoence,  she

shall be recicasced on her eontering a bond with

e
or without surcticg -
{1i) te appecar and undergo scntence
on the cxpirv ¢f such period znd,

{11} in the meanti@e, to kcep the
recace end be <of good behavicur, and to
chserve such other conditions, if any,
&s the court mey imposc.

s () An order under this section may be made

1

by an Appellate Court, or by the High Court or the
Court «c¢f Scssion when cxercising its power of
rtevision.

{(3) When an crder has been made under this

[85]
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suspended by the court under sub-secticn (1)
cxpires, -

(a) the women shall surrcncder herscelf to
that ccurt cr tce such cother court e2s may be
Girected by that ccurt in its cricrg

(b) if she dces not so surrender

terself, she shall be arrecsted uander 2

warranrt tc be iszued by such ccurt; eznd

(c) the ccurt before which she
surrcnders herself, «r the ccourt before

which she is produced on arrest under its
warrant, a2g  the case may be, shall dircct
the sentence to be crxecuted for the gericd o

which she liags been sentenced.

o) Wuerae, i rcspecet of  ~ony womar,

cxecuviion ¢f the sentence of i1wpriscnment has been

suspendaceé  under tue provisions of  this section,

the pericd ¢f suspensicn shall nct be set ¢t

againgt the terwm <f impriscnment inpcsed on  her:

and the liability «¢f such woman to undcrgce

<

impriscnment in accordence with the sentence, on

the cxpiry of the pericd of suspensicon cf
scntence, shall remain unaffected by the

suspension. (See para 2.24).

[Ccmpare the decisicn in Champalal v. State
=f Maharashtra, AIR 1¢%22 5C 791; {1¢32)
Cr.L.J. 612. {cuntrast sccticn 428, Cr.r.C..
187211,
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LE0E . female wristners.-  The Figh Court on its

seilons Judge

16}

0

acéministrative side may direct the §
©  satisfyv themsclves that female priscners  are
procected end proporly loohod after, in accordance
with the safcguards contaired in sectins 4501 t¢

4250 and may tare  such Reasures 2s  Lay be

desirable in c¢rder to move the State Govoernment &0

3

[
ad

N3

toke necessary 2cticn. {(Sco pare

A

456I. dedical exeminoticn,~ As far as practicable

the following provisicons shall be complied with,
regarding the medical cexaminzticon of female
priscners andé conscguential acticng-

{2} Cn admissicn to jail, cvery female

criscrner  shall  be medically cxamined by &

lady mneuicel officer and, wherever cdeemed

necessary fcr mediccl reasung, b¢  kept

scepar~tely  in & female cenciosure £or  such

pericd as, in  the opinicn ¢f  the Medical
Officer conccerned, may be necessary.

(by  Every female priscner shall also be
rnedicrlly ecxamined on her reacdmission to Jdail
ifter relensc one bail, parcle or  furlcugh,
by 2 lady medical ~fficcer,

(¢ 1f the cofficer incharge c¢r the

nedicrl cificer suspects that @ female priscner is

regnent, the female prisconer shall be sent to the

nistrict fospital  for detailed cexamirnation  and



tagor&.

() The  1L,ady Medical! officer of the
NMitriect Gneernnent  Jlosnital  to  whom Pl
fewale prinsoner  has boen referred under

clause (<) sholl cortify the state of  hor

health, pregroney, duvation of pregnancy ard

probable dote  of delivery and  the special

dlet, if o~ny, to be prescriled and  other
naasures 1o be cdopted,

() cynarealogical evamination of  the
female priccnor «hall theveafter be perforned
in the pistrict Covernment focpital by a ladw

medical olficoer and proper pre-notal  ana

D PORRATIRRN

ante-natnl  cnre  rhall he procided to  tha

female prifonnr preording to rrdicsl advicr,

(f)  3In caces of advanced stage  of
pregnancy, the ferale ygriarrer ghall be
shifted to a female ward of the Government
Boepital,

(9) A pregnant femosle priconer referred
to in clause ({) shall be kept in the women's
ward of the Governwent Hospital for not less
than f€iftren deys after thoe birth of a child

or for cucl longer period ac nay be adviscd

by the Gynaecologint, (sece para 2.27).

450J. Trapsit.- (1) A fewsle prisoner shall not

be hardcuffed and sh=11 npot be regnired to wear

e



any fetters or creschare during her tronsit  fron
cne  jail te anothor or [or the prepare of  being
token to the ceurt or for investigation,

(2) A ferale priconne shell be escorted by

the Matron cr Ferale Yarden, if required to leave

the female encleocure end cuch matren or fenale
warden shall rpemain with the prisoner  till  her
return to the enclarure or rcocleazne from the jaild,
(3) A feowrnle rolotive ¢f the female wvrineonnr
chall be allowed to ~rcomprny the feorale priconer
during her trorcit fven one jail to another or {or
the purpese of bheing Lalen to the court or for

investigation, (Sec parn 2,28)

450%.  Llace of dotention.~ Where a veman s
arrested and thnro ~ve no suitable arronorrents in
the Jocality for keeving ber fn custedy in o ptace
ol detention rcrclosicnly weant [ cvanp,  o)he
shall be sent to on institutjon cot~hiis-hed  and
rmaintained for the reception, care, protection and
welfare of wemen cv children, Jicenard ander  the
flomen's and Childron's Institutione  (Licensing)
Act, 1956 or on institntion recoanicod by the

State Covernmrent nc far o practiceny s oxcept  in

w

caces where any special law requiroc that  she
should he sen: tn a pratective hore v nther place
cf detention avthoricsd {«r theo oo - o euch

epecial law, (Sen gonran DUV and 010y
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Geurral (Triecnnn) and the State Covernment ond nny

moke  onch yroooecasdsijons ac oy bhe re‘-r{l)ir"". on

tha foarte 203 in thn clronmatrnree Af o on-n

(A4) T7 the ~mtharjtie~ f3§1 to onrry ont the
rrcommendations ~f the Oaceiona Jodan,  the orttry

shall  be hrought to the neties of tha Bigh  Comt

for sujtahle ~rtjon,  (Son parn 2,.20)

AS QI'.. I\z‘;‘l‘;i"_\‘,"i‘ﬂ" "

of JrS1 Tinitorn.e (1) The
Coentral Gouornment or the Chate Coverprent, an the
case may be, «bhnall, {nr evere Dictrick o 011,

appoint  not Yoo fhon thpes vicitoera,  of vhom ot

and tvo ~hial])

be cocial wvarboyo, of v nr deast cne ahell o2
woman, whoysvey voracbipside
shilshi] ro n .

(‘:‘) LTS Trees o ton iecibnayra ont nf ocham

at lepet enn ohnll b a Iady coainal coapley o ota11,

once Jn evepry At o contie o pala A qoint fnerocot inn
of eveory art of the ad] o in i Dickricd in

2

recpoct of thich thay hnve boon anpointed, with A
gire: ta preetafning 30 reeedd o fenala pricennsra
the condlitionns prevailYing thereln and vhethsr the
requirite  forilitirn aro helng provided nnel the
provisions 7 the Yaw era helng compliad vith and
whether the Adirrctions, 11f any, qgiven by the

Ssenrions Judgn, or the ftioch Court or the fSuprene

Conrt, an thno cres moy e, ave bolng carried ont,



General (Triecenc) and ths Otata Covarnment onel nny

mobko  cuch v o Tt iang an o ray e resnire’ on
LSS N SN T

Ehm Fnste =1 0 Phn iy ermneat snsen A0 fhn rasa

(1) 77 the satherities Ca§1 40 esrry ont he
rroemmeapd st ione of e Oneejorne Toden the ~=ttap
erhadl Lo bycnaht to Lhs neticn of the Tigh  Conyt
for suitahle st fon, (Con pova D,00)

ATON. Frpetntont Job it aae- (1) The

Coentral Coverpeent or the Ctat s Casarnrant, an the
cace may bhe,  abhall, {rnr cver Dictrict ne T810,

arpnint  nat Yo m jhany thyens visitore of theom ot

¥y

bernr and bwen ~hal)

least one ~hiail i o

be cncial worloya, of e s nt Yesst cnn mhe 1l e g

weran, thoysoey ’g--vﬁv-?-'?(’«"'r‘]f‘,

(2) vt dees tmn b cieibara, st 0f chan
at Jeesctr ono ohs¥Y he a 1naTy ceeial eeptingy AR
onoe dn oevepy ot et e sk s deint dnecec o
ef  evory voorbt o of the (a3 i thea pistries in

respoct of chich thay hovo been arnpointed,  with n
Fiecs to preeataininag 9 yeaioyd Gy Trmsla priconsra
the conditions proveiling thereln and whettsr tha
requirite  focilitine avrs beling rrovided ~ndl tha
provisions  of ihe Yng pro bhelpg corpli~d vith and
whether tha dirrctionns, {f any, qiven by the
Seariona Todagn, cr tha THioh Crnart ar the Supreone

v rmee e 1o aven sl earried oot

P N
Conrt . aa ;
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() the ofediters ehall ocepd oA roport of
thoir ipcrortinn ta the Cncefong Jntloe, N A e B
Grpl  wid e reperdt jn the aame mannpnsy  ne han

hrnn gYW“’V’"ﬁ in o cection ASPRY, din recpest ~f thoe

yroerid o7 LRl SRR S L B S EE AT W ST R F25 TR
officeor . (277 v 2,31)
450, trfinitiena.~ (1) Tor the purpamee of

rantjiont AN be AGRON {hnth inclpajve) -
() “feralo priconsr” pisong oA weonran
det ~Tned in Joiy, vhether during
fnuvestjgsticen, inqaviry  or trinl  or after

coniatics  oar ownder  a lru providing fer

provontive Ootvention, and

(MY "EnErT inetedss a ealice YooYap, A
Fri‘r*,xv\: "7,'" - ::.]'7/./‘- -‘.-Y.‘ryv,—\ K‘Arr(\nﬁ o ’,\r,:(»!:
un e Intention under A lasr providing for

},.‘rr,.,,\n,‘y fven !Tﬂ‘:'\']tlif\n‘ {(‘mn I\-sr;\ '1.;7:‘)

RUCONTNDATION 11

Certain cther amendrenta are alsn  necessary
in the Cods of Criminal  preecsdure, 1973, as
vnadare -

D) section 53{(?) f the Code should be

Asletnd, {Crhe pova 2.0)

[Thin des ecncceansstinal on the  changen

naadn e Peoommandsticon a0 supra,  See

rropoced esoctian A0 (0]



{n ~eg )

v
i

1
Ty ey o

Cririn-

o delrnt et s n oy

{('(\;1(-ru‘uny” I
cCr. ...,

a1 anr)y of the Cede of
1o, the proviso bt

» L0

onopronored aoction AN0OnN,

Codo

TAG L Loeesan, -

1f o i3 . in foned

Lo F o preynent, Fhis it Yooyt ahnll

carrmnt o thie centene o by e AT

frrpriconrepy for  1ifen, (Sen para

LAV B

(47 RIEAECE O TR RN S A8 NP I by mese b den T2y
of b Cenin o7 Cririnnd AARINATATaFARRE o 106773
cshould "~ revigad as undnye

reosided that vhere L ooy ron pesrred

Lo o« Xosynes (G 0o cdorea i) o vndsy
i ~eie e - , v (23] vt vastAan
oy [N R EY S A R & Yhe conet sbo L
Aiymey thar et gor~en ahall hro
relensed on bail,  apicas ile court, for
reasons Lo Lo veeoadtd, congiders it
propnr o not te potesse o aanch person on
hail. (-2 poro 2.22),
RECCITT RPN IO LT
The  Tpdicsn TFoanscl Collr ehonld he amended in the
following monnnr .-
"ovr viniation o~ Phe mandat e aonis g andg



in section 160(1), codo of Crirminal

Procedure, 1973 (to the effect that a perssn

beloy 15 yenrs or & woran ghall be eoxerined

A et e v i e o o o - e e ey v

cnly at his or her resicence), a sgspecific

penal preovision <chouvld be inserted. The

proposed provision (section 1662) may be  on
the following linesi-

"166N. Vhoever, being a poblic servant -

(o) Inmuinglsy dinnbeyn any

Airection of the Jew vrebibiting  him

{rem reguiring Lhe attendance  at  any

pirce  of any prreon {for the purpose of

inventigation inte ~n offerrce or other

malter, or

~-n

() tpocing o i enlere any  othor
direction of th~ leov regulating Ui
manner in ohich he chall concduct  anvcl
investicosvion,  to vhe orejudice of  any
person, rhall he punishe:l vith
imprisenrtent for a term vhich may extend

to one year or with fine or with both”,

The proponed offence (section 166A ~ IrC)

should be coqnicahle, bailable and trinble by any

Magistrate, ([Sco prrs 2,12)

The

PICOMMEEDATION 1V

Probation of Cfifenderc Act, 1959 shtould he

19
—— c——




arended in the follewing marner:-
I

Seotion 2 o7 the Teolovien 0 fTendera rot,
1ene (which derd "hothe pewcp o oof the conrt te
rrlease a convici d offender on oArenition)y shouln
{(in ite latt~y 5o t, moin parsgr-yh) he  anenao ?,
by presiding tbtar in Aeciding ahavt ~uch releanes,
the court =hol) Love regard to the  clrcumpntancen

of the caen, Pretnting P ha noaturas of the ofi~nee
and the charact~r of the offender (a3 sl preosent),
and  the fact that the ¢flfender s a voman.  (one

pora 5.°9)
St ion
act, 19582, v

rery 0 ho Prabatiar o0 AT Teptorn
bilch erpnoers the ool to peleacoe

offenders convinted of certein offencrs on
wrabnt inn o f el oy el =kl fin it~ rain
paragraph) be aranded on the game linns oo rection
3 of th2 Act recorrended to be paeepndsd an above,
that  is to soy, the conrt chal) Lovee reaard olne
to  the foct that tie oftfender is  a voman. (see
rora 5.0)
ARSEI IS EAALERI R th S SO
Mental  filealth et 100y for o




following mannary o—

Seetion A7(1), iental lHealth 2Act, 1077

stanlad  Le arondod oD oan to preoride that

m e . 3 Falitd B
arrenant thne Tiuvo

deoitors to the institution

[l1ing wittin tho enction, ouvd ~f tha two

v wnrpial L soavkorps ereienasd b b esenden 0 ay
V.- H P
least one ohali b a voAn, vheorover

Iar the offeonce under artinn 21, Mental

e C At
1787 {indiond.

Fereon
&

P e

-
-}
o
3
=

for the shgn o fenen A

irryrisonrent an te two vears or
e im ! e mmim e et - — ——- A~ ——y - ———— [

fin? upio o500 ar boath, (See yaran £,9% anad
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sectior 51, CBC &and Order 21, rule 30, CPC.
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