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DR. SWARANA KANTA SHARMA, J  

1. The present batch of twenty-one petitions emanates from seven 

complaints instituted under Section 138 of the Negotiable 

Instruments Act, 1881 [hereafter óNI Actô] wherein the petitioners 

stand convicted and sentenced. As the petitions arise from a common 

factual matrix and raise identical issues, they are being adjudicated 

and disposed of by this common judgment. 

FACTUAL BACKGROUND  

A. Agreements between the Complainant and the Convicts  

2. The brief facts of the case, as borne out from the record and 

the petitions, are that in the year 2010, the CEO of the complainant 

company, namely M/s Murli Projects Private Limited, had 

approached petitioner no. 1, Rajpal Yadav, on behalf of M/s Shree 

Naurang Godavari Entertainment Limited, as both belonged to the 

same district in Uttar Pradesh. It is the case of the petitioners that the 

complainant had expressed his desire to finance a film titled óAta 
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Pata Lapataô [hereafter óthe Filmô], which was being produced by 

M/s Shree Naurang Godavari Entertainment Limited and was then 

nearing completion. According to the petitioners, the complainant 

company, through its CEO, Shri Madho Gopal Aggarwal, invested a 

sum of 5,00,00,000/- in the Film as one of its financiers and, in 

return, sought a profit of 3,00,00,000/-, to which M/s Shree Naurang 

Godavari Entertainment Limited had agreed. It is further the case of 

the petitioners that, following the aforesaid investment, the 

complainant company got M/s Shree Naurang Godavari 

Entertainment Limited to execute a written agreement dated 

30.05.2010, stipulating repayment of a total amount of 8,00,00,000/-

, inclusive of 3,00,00,000/- towards profit, within ten months, i.e. by 

30.03.2011, contingent upon the release of the Film. The agreement 

was executed by M/s Shree Naurang Godavari Entertainment 

Limited, while petitioner no. 1, Rajpal Naurang Yadav, and petitioner 

no. 2, Radha Rajpal Yadav, signed the same as guarantors. The 

petitioners contend that, although the agreement was essentially an 

investment agreement, it was inadvertently or deliberately titled as an 

óInter Corporate Loan Agreementô by the complainant. A copy of the 

principal agreement dated 30.05.2010 is extracted hereunder: 
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3. Further, owing to unforeseen delays in the release of the Film, 

it is stated that the parties extended the deadline for repayment from 

31.03.2011 to 31.12.2011 and revised the amount payable to 

9,38,06,332/- by way of a First Supplementary Agreement dated 

21.09.2011. The said agreement is extracted hereunder: 
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4. It is the case of the petitioners that further delays necessitated 

the execution of a Second Supplementary Agreement dated 

04.04.2012, whereby the repayment deadline was extended to 

30.09.2012 and the amount payable was revised to 10,72,52,745/-. 

A copy of the Second Supplementary Agreement dated 04.04.2012 is 

extracted hereunder: 
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5. The petitioners further state that, owing to continued delays, 

the parties entered into a Third Supplementary Agreement dated 

09.08.2012, whereby the repayment deadline was further extended to 

28.02.2013 and the amount payable was revised to 11,10,60,350/-. 

According to the petitioners, petitioner no. 2, as a signatory of M/s 

Shree Naurang Godavari Entertainment Limited, had issued 08 post-

dated cheques as security. It is their case that the release of the Film 

was a pre-condition for payment of any amount by M/s Shree 

Naurang Godavari Entertainment Limited to the complainant 

company and, therefore, any legal liability in respect of the said 

amount could have arisen only after the release of the Film and not 

prior thereto. 

6. It is also the case of the petitioners that the aforesaid security 

cheques were to be returned by the complainant company to M/s 
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Shree Naurang Godavari Entertainment Limited upon payment being 

made and were never intended to be presented or encashed. The 

petitioners further state that 07 out of the 08 cheques issued pursuant 

to the Third Supplementary Agreement are the cheques in question 

and form the subject matter of the present complaints under Section 

138 of the NI Act. A copy of the Third and final Supplementary 

Agreement dated 09.08.2012 executed between the parties is 

extracted hereunder: 
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B. Civil & Criminal Proceedings Instituted by the 

Complainant  

7. The petitioners further allege that the Film was ready for 

release by September/October, 2012 and that its music album had 

already been launched in Mumbai, with the release of the Film 

scheduled for 12.10.2012. According to the petitioners, instead of 

assisting M/s Shree Naurang Godavari Entertainment Limited in 

ensuring the successful release and promotion of the Film so that it 

could generate revenue, the complainant company, even before the 

due date for repayment, i.e. 28.02.2013, instituted a civil suit, being 

CS(OS) No. 3037/2012, before this Court. The suit was initially filed 

as a suit for injunction and was subsequently amended into a suit for 

recovery of the amount claimed under the Third Supplementary 
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Agreement, which, according to the petitioners, was in breach of the 

terms of the said agreement dated 09.08.2012. The petitioners further 

state that, on 03.10.2012, learned counsel appearing for the 

complainant company had submitted before this Court in the 

aforesaid suit that the plaintiff would amend the plaint to seek 

recovery of the amount alleged to be due from the present petitioners 

and would deposit the requisite court fee within two working days. 

At that stage, the Film was scheduled to be released on 12.10.2012. 

Based on the aforesaid submissions, this Court directed the present 

petitioners, who were defendants in the said suit, not to create any 

third-party interest in the negative prints of the Film. They were also 

restrained from assigning the music, audio and video rights, 

including CD/DVD/Internet rights, satellite rights, channel rights and 

export/international rights, to any person without prior permission of 

the Court until further orders. The order dated 03.10.2012 passed by 

this Court in the aforesaid suit is extracted hereunder: 

ñThe learned counsel for the plaintiff states that the plaintiff would 

amend the plaint so as to claim recovery of the amount which it  

claims to be due to it from the defendants and would pay the 

requisite  court fee to the same within two working days. The case of 

the plaintiff is that under the Agreement between the parties, the 

defendants had agreed to secure the money paid to them by the 

plaintiff by creating a lien on the negative of the film óAta Pata 

Laapataô and they had also agreed to assign the music audio and 

video rights, CD/DVI/Internet rights, satellite rights, channel rights, 

export/international rights to the plaintiff as a security for repayment 

of the loan taken from it. The learned counsel appearing for the 

plaintiff further states that the movie is scheduled to be released on 

12th October, 2012.  

Be issued summons in the suit and notice of the application to the  

defendants for 11th October, 2012. 

In the meantime, the defendants shall not create any third party  

interest in the negative prints of the film óAta Pata Laapataô and shall  
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not assign music audio and video rights, CD/DVI/Internet rights, 

satellite rights, channel rights, export/international rights to anyone 

without prior permission of the Court, till further orders. This order 

will  operate from the time it is served upon defendants along with 

suit summons and notice of the application. The plaintiff is directed 

to take dasti process and get the defendants served at its own 

responsibility within one week. The Registry is directed to give dasti 

process to the plaintiffs within two working days. 

The plaintiff is directed to comply with provisions of Order 39 Rule 

3 of CPC within 24 hours. Dastiéò 

 

8. It is the case of the petitioners that, in the meantime, during the 

pendency of the aforesaid suit before this Court, the complainant 

company, in January-February, 2013, presented all the security 

cheques for encashment without informing the petitioners and 

without obtaining leave of this Court. Thereafter, seven separate 

complaints under Section 138 of the NI Act came to be filed by the 

complainant company against M/s Shree Naurang Godavari 

Entertainment Limited and the present petitioners before the learned 

Additional Chief Metropolitan Magistrate (East), Karkardooma 

Courts, Delhi [hereafter óTrial Court ô] 

9. In the said complaints, it was alleged that, in April, 2010, 

petitioner no. 1 had approached the complainant seeking financial 

assistance for the completion of the Film óAta Pata Lapataô and, at 

his request, the complainant had agreed to provide such assistance. It 

was further alleged that, after obtaining a loan of 5 crores for 

completion of the Film, petitioner nos. 1 and 2, in their individual 

capacities, along with M/s Shree Naurang Godavari Entertainment 

Limited, had stood as guarantors. According to the complainant, 

under the terms of the agreement, M/s Shree Naurang Godavari 
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Entertainment Limited and the petitioners had undertaken to pay, 

without demur and on demand, a sum of 8 crores, comprising 5 

crores towards the principal amount and 3 crores towards the agreed 

return. The complainant further alleged that, in consideration thereof, 

M/s Shree Naurang Godavari Entertainment Limited and petitioner 

nos. 1 and 2, as guarantors, had also executed a promissory note and 

had issued post-dated cheques towards repayment of the loan 

amount. It was also pleaded that, since M/s Shree Naurang Godavari 

Entertainment Limited was unable to adhere to its financial 

commitments regarding repayment, the loan was rescheduled on 

three occasions by way of separate agreements dated 21.09.2011, 

04.04.2012 and 09.08.2012. According to the complainant, under the 

last agreement dated 09.08.2012, the petitioners and M/s Shree 

Naurang Godavari Entertainment Limited had agreed to pay a total 

sum of 11,10,60,350/-, inclusive of the principal amount and the 

interest accrued thereon. It was alleged that all the earlier post-dated 

cheques were returned and that petitioner no. 2, in her capacity as 

Director of M/s Shree Naurang Godavari Entertainment Limited, had 

issued eight fresh cheques aggregating to 11,10,60,350/- in favour 

of the complainant. Out of these, one cheque was for an amount of 

60,60,350/-, whereas the remaining seven cheques, each for an 

amount of 1.05 crores, form the subject matter of the present seven 

complaints. The complainant further alleged that, owing to disputes 

between the parties concerning the audio and music rights of the 

Film, it had approached the High Court of Delhi seeking a stay on the 

release of the Film. However, upon an undertaking that cheques to 
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the extent of 7 crores would be honoured, the release of the Film 

was permitted. It was further averred that all the seven cheques in 

question were subsequently dishonoured with the remarks óFunds 

Insufficientô, whereafter separate legal notices were issued in respect 

of each dishonoured cheque. According to the complainant, despite 

service of the said legal notices, the petitioners failed to make 

payment of the cheque amounts. 

10. The complainant had also placed before the learned Trial 

Court, in a tabular form, the particulars of the cheques and the legal 

notices issued in respect thereof, which read as under: 

 

 

11. On 21.04.2013, a Consent Agreement came to be executed 

between the complainant and M/s Shree Naurang Godavari 

Entertainment Ltd., whereby the parties arrived at a full and final 

settlement of their disputes. Under the said settlement, M/s Shree 

Naurang Godavari Entertainment Ltd. and M/s Naurang Godavari 

Pvt. Ltd. agreed to jointly and severally pay a total amount of 10.40 

crores to the complainant, M/s Murli Projects Pvt. Ltd. It was 
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recorded that a sum of 40 lakhs had already been paid through 

RTGS and the balance amount of 10 crores was to be paid in 

instalments, namely, 5 crores on or before 31.07.2013, 3 crores on 

or before 31.12.2013, 1 crore on or before 30.06.2014 and the 

remaining 1 crore on or before 30.09.2014. For securing and 

effectuating the aforesaid settlement, M/s Shree Naurang Godavari 

Entertainment Ltd. issued four post-dated cheques, namely, cheque 

no. 013076 dated 31.07.2013 for 5 crores, cheque no. 013077 dated 

31.12.2013 for 3 crores, cheque no. 013078 dated 30.06.2014 for 1 

crore and cheque no. 013079 dated 30.09.2014 for 1 crore, all 

drawn on Axis Bank Ltd., Malad (East), Mumbai. The Consent 

Agreement dated 21.04.2013 is extracted hereunder: 

ñTHE PARTIES HERETO ARE AGREED AS FOLLOWS:  

1. Whereas this Honôble Court had passed the interim orders dated 

11.10.2012 and 1.11.2012 in the present suit.  

2. Whereas the contemnor i.e. M/s. Shree Naurang Godavari 

Entertainment Ltd., Shri Rajpal Navrang Yadav, Mrs. Radha Rajapal 

Yadav, and Shree Naurang Godavari Edutainment Pvt. Ltd. had not 

complied with the undertakings provided to this Honôble Court.  

3. Whereas the parties have post committing the contempt of this 

Honôble Courtôs orders, have mutually negotiated a full and final 

settlement in the following manner. 

a. The contemnor Shree Naurang Godavari Entertainment Ltd., 

Shri Rajpal Navrang Yadav, Mrs. Radha Rajapal Yadav, and 

Shree Naurang Godavari Edutainment Pvt. Ltd. (defendants 

in the Suit) do hereby solemnly undertake before this 

Honôble Court that they shall jointly or severally pay a total 

sum of Rs.10.40 crores (Rupees ten crores forty lacs) to 

Murli Projects Pvt. Ltd. of which Rs.40 lacs (Rupees forty 

lacs) has already been paid through RTGS. The balance sum 

of Rs.10 crores (Rupees ten crores) shall be paid in the 

following manner: 

i. Rs.5 crores (Rupees five crores) shall be paid by the 

Contemnors jointly or severally to Murli Projects Pvt. 

Ltd. on or before 31.7.2013. 
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ii. Rs.3 crores (Rupees three crores) shall be paid by 

Contemnors jointly or severally to Murli Projects Pvt. 

Ltd. on or before 31.12.2013. 

iii.  Rs.1 crore (Rupees one crore) shall be paid by the 

Contemnors jointly or severally to Murli Projects Pvt. 

Ltd. on or before 30.6.2014. 

iv. Rs.1 crore (Rupees one crore) shall be paid by the 

Contemnors jointly or severally to Murli Projects Pvt. 

Ltd. on or before 30.9.2014. 

b. In order to secure Murli Projects Pvt. Ltd., the contemnors 

have in advance provided 4 (four) post dated cheques in the 

following manner issued by M/s. Shree Naurang Godavari 

Entertainment Ltd., details of the cheque are as follows: 

i. Cheque No. 013076 dated 31.7.2013 for Rs.5 crores 

drawn on Axis Bank Ltd. Malad (E), Mumbai.  

ii. Cheque No. 013077 dated 31.12.2013 for Rs.3 crores 

drawn on Axis Bank Ltd. Malad (E), Mumbai.  

iii.  Cheque No. 013078 dated 30.6.2014 for Rs.1 crore 

drawn on Axis Bank Ltd. Malad (E), Mumbai.  

iv. Cheque No. 013079 dated 30.9.2014 for Rs.1 crore 

drawn on Axis Bank Ltd. Malad (E), Mumbai. 

4. The Contemnors do hereby solemnly undertake that they shall 

endeavour to pay the above amounts on or before the above cut off 

date, failing which Murli Projects Pvt. Ltd. shall be at liberty to 

encash the above 4(four) post dated cheques on the respective dates 

which the Contemnors undertake before this Honôble Court that the 

same shall be honoured on presentation.  

5. On payment of the above amounts, the present suit shall stand 

withdrawn by Murli Projects Pvt. Ltd. and interim order passed by 

this Honôble Court on 11.10.2012 and 1.11.2012 shall stand vacated.  

6. Murli Projects Pvt. Ltd. has instituted 8 (Eight) complaints under 

Section 138 N.I. Act against the above contemnors before Addl. 

Chief Metropolitan Magistrate, Karkardooma in respect of Cheque 

Nos. 021677, 021678, 021679, 021680, 021681, 021682, 021683 

and 021684 issued by the said contemnors. The Ld. Court has issued 

summons in the said 138 N.I. Cases. However, in view of the above 

settlement, till 31.7.2013, Murli Projects Pvt. Ltd. shall ensure that 

no coercive steps are taken in respect of their 138 N.I.A cases. In 

case the cheque issued for the payment of Rs.5 crores (Rupees five 

crores) is encashed or payment is made otherwise of Rs.5 crores 

(Rupees five crores) prior to 31.7.2013 then Murli Projects Pvt. Ltd. 

shall not take any coercive steps in respect of these cheques till 

31.12.2013 and similarly steps will be taken in this regard in respect 

of the subsequent two cheques dated 30.6.2014 and 30.9.2014. In 

case any of the 4 payments are not made, then Murli Projects Pvt. 
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Ltd. shall be at liberty to proceed with the said criminal case against 

the Contemnors and others in accordance with law. In case the 

payment of Rs.10 crores is received in total as per the above 

schedule ending on 30.9.2014 then Murli Projects Pvt. Ltd. shall 

withdraw the above criminal cases instituted against the contemnors. 

7. In case any of the payments as per the above schedule is not 

received by Murli Projects Pvt. Ltd. it shall be deemed that the 

contemnors are in contempt of the orders passed by this Hon'ble 

Court on 11.10.2012 and 1.11.2012 and also the contempt 

proceeding filed by the Murli Projects Pvt. Ltd. on 18.3.2013 which 

shall stand revived to their original status and the original amounts as 

per the original agreement with supplementary agreements shall 

stand revived against the contemnors. 

8. The contemnors are endeavoring to come up with a fresh 

cinematograph film or a remake film or refurbish film or re-edited 

film out of the earlier film called "Ata Pata Laapata". The 

contemnors shall be free to negotiate with third parties in respect of 

this newly developed film provided, the payment of Rs.5 crores is 

made to Murli Projects Pvt. Ltd. on or before 31.7.2013. In case the 

said payment is received by Murli Projects Pvt. Ltd., then Murli 

Projects Pvt. Ltd. shall have no right, interest and cause of action in 

respect of the said film "Ata Pata Laapata" or its regenerated version 

in any form. 

9. The Contemnors in order to secure the above payments to Murli 

Projects Pvt. Ltd. has already issued the post dated cheques as 

mentioned hereinabove, however in order to further satisfy Murli 

Projects Pvt. Ltd., the above contemnors are issuing undertakings to 

this Hon'ble Court in the manner already done before. Copies of the 

undertakings are enclosed herewith. 

10. In case there are any amount deposited with this Hon'ble Court 

as per the interim orders dated 11.10.2012 and 1.11.2012 or any 

amounts are deposited in future, the same shall stand released to the 

contemnor on or after the first payment of Rs.5 crores (Rupees five 

crores) to Murli Projects Pvt. Ltd. as per:ò 

 

12. Subsequent to the execution of the aforesaid settlement 

agreement, the petitioners preferred FAO (OS) No. 267/2013 before 

the Division Bench of this Court, assailing the order dated 

13.05.2013 passed in IA No. 5427/2013 in CS (OS) No. 3037/2012. 

By order dated 06.08.2013, the Division Bench disposed of the said 

appeal while taking on record and validating the Consent Agreement 
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dated 21.04.2013. The rights of the parties, particularly the right of 

the complainant to seek appropriate remedies in the event of breach 

of the settlement terms, were expressly reserved. 

13. It is, therefore, the case of the petitioners that once the Consent 

Agreement dated 21.04.2013 had been executed and subsequently 

recognised by the Division Bench of this Court vide order dated 

06.08.2013, with liberty reserved to seek remedies in case of its 

breach, the cause of action arising from the alleged dishonour of the 

cheques issued under the Third Supplementary Agreement dated 

09.08.2012 ceased to survive and stood substituted by a fresh cause 

of action flowing from the Consent Agreement itself. The petitioners 

have drawn the attention of this Court to the order dated 06.08.2013, 

which is reproduced hereunder: 

ñLearned counsel for the parties submit that inter se disputes were 

settled in terms of settlement dated 21.4.2013 which was recorded in 

the order of the Court dated 24.5.2013. It is submitted that the 

appellant was to pay a sum of Rs. 5,00,00,000/- in compliance by 

31.7.2013. The appellant did not do so; the parties have since agreed 

to extend the time and agreed to modify the term with regard to the 

first payment which was to be made on 31.7.2013 i.e. the terms of 

clause 3(a)(i). It is submitted that the said amount of Rs. 

5,00,00,000/- is sought to be paid to the respondents through three 

cheques i.e. cheque bearing No. 013113 dated 05.9.2013 amounting 

to Rs. 2,00,00,000/-, cheque bearing No. 013114 dated 25.9.2013 

amounting to Rs. 3,00,00,000/- and cheque bearing No. 013115 

dated 25.9.2013 amounting to Rs. 20,00,000/-. It is agreed by the 

parties that the rest of the terms shall bind them especially the 

petitioner. The undertaking of Mr. Rajpal Navrang Yadav and Ms. 

Radha Rajpal Yadav, both dated 21.4.2013 are on the record which 

shall be treated as undertaking given to the Court; to the extent that 

they would make payment of a sum of Rs. 5,00,00,000/- and to the 

extent the terms shall stand modified. 

It is further agreed by counsel for the parties that upon receipt of the 

entire amount agreed in terms of the settlement, all disputes should 

be deemed settled and that the present appeal can be disposed off. 

Counsel for the respondent further states that in the event of default 
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by the appellant, it would be open to the respondent to seek 

enforcement of the undertaking given to this Court on 21.4.2013 

(these are found at page nos. 508 to 511 of the paperbook). In the 

eventuality of non-compliance of terms of settlement, the respondent 

can seek enforcement and execution of the undertaking in 

accordance with law. 

The appeal is disposed off accordingly. The rights of the parties 

especially of the respondents to seek remedial action for breach of 

the settlement terms, is expressly reserved.ò 

 

14. The petitioners further state that, vide order dated 27.01.2016 

passed in CS (OS) No. 3037/2012, this Court passed a consent decree 

for recovery of money in favour of the complainant and against the 

petitioners in terms of the Consent Agreement dated 21.04.2013. It is 

pointed out that paragraph 5 of the said order specifically records that 

the original agreement and the supplementary agreements referred to 

in paragraph 7 of the Consent Agreement dated 21.04.2013 would 

not revive and that the complainant would stand satisfied upon 

receiving the amounts stipulated in the said Consent Agreement. 

According to the petitioners, once the Consent Agreement dated 

21.04.2013 had been entered into and subsequently culminated in a 

consent decree, the complaints arising out of the dishonour of the 

earlier cheques ought to have been withdrawn or dismissed, it being 

their case that the earlier cause of action no longer survived in law. 

The learned counsel for the petitioners has also drawn the attention of 

this Court to the consolidated consent decree dated 27.01.2016 

passed in CS (OS) No. 3037/2012, which reads as under: 

ñ1. Originally the subject suit was a suit seeking injunctions by 

claiming rights of the plaintiff in the movie ñAta Pata Laapataò.  

2. Lot of water has flown under the bridge thereafter and effectively 

today the suit stands decreed but not for injunctions but for recovery 
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of moneys as stated in the settlement terms dated 21.04.2013 entered 

into by the parties and signed by them. 

3. As per the consent terms/Agreement dated 21.04.2013, a Division 

Bench of this Court has passed Orders on 24.05.2013 and 06.08.2013 

in FAO(OS) No.267/2013 and which in the opinion of this Court 

effectively disposes of the suit by compromise by passing a money 

decree. 

These Orders dated 24.05.2013 and 06.08.2013 in FAO(OS) 

No.267/2013 read as under: 

*  *  *  

4. The consent terms as found in the consent terms/Agreement dated 

21.04.2013 are as under: 

*  *  *  

5. There would be some ambiguity on account of the language 

contained in paragraph 7 of the consent terms/Agreement dated 

21.04.2013, but the counsel for the plaintiff concedes that the 

original agreement and the supplementary agreement as mentioned 

in para 7 of the consent terms/Agreement dated 21.04.2013, do not 

revive, and the plaintiff will be satisfied on receiving the amounts as 

stated in the consent terms/Agreement dated 21.04.2013.  

6. Accordingly, a consent decree of money is passed in favour of the 

plaintiff and against the defendants as per the terms recorded in the 

consent terms/Agreement dated 21.04.2013 and the decree will be 

drawn up in terms of the consent terms/Agreement dated 21.04.2013 

as reproduced above on the plaintiff making payments of deficient 

court fee as stated below.  

7. It is however clarified that merely because a money decree is 

passed in favour of the plaintiff, as per the consent terms/Agreement 

dated 21.04.2013, that will not mean that the plaintiff is not entitled 

to continue to pursue remedies that the plaintiff has on account of the 

violation by the defendant nos. 2 & 3 of undertakings which are 

given to this Court or the orders/directions which have been issued 

by the Court but not complied by the defendant no.2.  

8. It is further made clear that so far as seeking recovery of amounts 

as per the money decree is concerned, the same will only take place 

in the execution proceedings seeking execution of the money decree 

which is passed today as per the consent terms/Agreement dated 

21.04.2013.  

9. It is also recorded that this Court is not expressing any opinion, 

one way or the other, with respect to the actions which the plaintiff 

seeks against the defendant nos. 2 & 3 inasmuch as, an appeal being 

Cont. App. (C) No.11/2013 is pending before a Division Bench of 

this Court against the Order of a learned Single Judge of this Court 

dated 03.12.2013 sentencing the defendant no. 2 to the imprisonment 

of 10 days. Issues with respect to finality of the Order dated 

03.12.2013 in respect of imprisonment will be in terms of the final 

order or interim order which will be passed by Division Bench in 



 

 

CRL.M.C. 4870/2024 & connected matters                                                             Page 30 of 108 

Cont. App. (C) No.11/2013.  

10. It is also made clear that attachment of the properties of the 

defendants in terms of the orders of this Court, will enure for the 

benefit of the plaintiff in the execution proceedings in view of Order 

XXXVIII Rule 11 of the Code of Civil procedure, 1908 (CPC). 

Issues with respect to recovery of the amounts in favour of the 

plaintiff and against the defendants as per the consent 

terms/Agreement dated 21.04.2013 will be a subject matter of 

execution proceedings of execution of the money decree passed 

today.  

11. Plaintiff will make up the deficiency with respect to the court fee 

on account of the money decree having been passed today in favour 

of the plaintiff and against the defendants for a sum of Rs.10.40 

crores, and only on payment of the necessary court fee by the 

plaintiff, the money decree will be one which will be capable of 

being executed for the amounts payable under the money decree.  

12. Since the attachment orders are continuing and there is a money 

decree in favour of the plaintiff and against the defendants, and of 

which today an amount of approximately Rs.8.5 crores is said to be 

due to the plaintiff, no orders can be passed today for the release of 

the passport of defendant no. 2 and such an application can always 

be filed in the execution petition which the plaintiff proposes to file 

for the execution of the money decree with respect to the balance 

amount of Rs.8.5 crores or such application can be filed after 

disposal of the Cont. App. (C) No.11/2013.  

13. Suit is accordingly decreed and disposed of, subject, however, to 

the aforesaid terms and observations.  

I.A. No.21054/2012 (u/O 39 R 2A CPC by the plaintiff) & Crl. MA. 

No.3403/2014 (u/s 340 Cr.PC by the plaintiff)  

List on 10th May, 2016.ò 

 

15. Thereafter, on 06.05.2016, the complainant instituted 

Execution Petition No. 69/2016 before this Court seeking execution 

of the consent decree dated 27.01.2016 and recovery of the amounts 

payable under the full and final settlement arrived at between the 

parties. According to the petitioners, even after initiating execution 

proceedings on the basis of the Consent Agreement and the consent 

decree, the complainant did not withdraw the seven complaints under 

Section 138 of the NI Act. The learned counsel for the petitioners has 
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drawn the attention of this Court to the order dated 06.05.2016 

passed in Execution Petition No. 69/2016, which reads as under: 

ñ3. In view of the order dated 27.1.2016 passed in CS(OS) 

No.3037/2012, it is observed that all orders of attachment passed in 

CS(OS) No.3037/2012 with respect to the bank accounts of the 

judgment debtors, the same will enure and continue to operate so far 

as the present execution proceedings are concerned. It is clarified 

that bank accounts of which reference is made in the present order as 

also in the attachment orders in CS(OS) No.3037/2012, will be those 

bank accounts mentioned in para 13 of the affidavit dated 12.1.2014 

of the judgment debtor no.2 filed in CS(OS) No.3037/2012. 

4. Notice be issued to the judgment debtors, on filing of process fee, 

both in the ordinary method as well as by registered post AD, 

returnable on 22nd August, 2016.ò 

 

16. The learned counsel for the petitioners submits that, during the 

trial of the seven complaint cases, the complainant had examined two 

witnesses, namely, CW-1 Rajiv Sharma and CW-2 Madho Gopal 

Aggarwal, both of whom were duly cross-examined by the 

petitioners. It is stated that the complainant had exhibited eight 

documents, marked as Ex. CW-1/1 to Ex. CW-1/8. The learned 

counsel contends that both the complainant's witnesses had concealed 

the factum of the Consent Agreement dated 21.04.2013 entered into 

between the parties and had not disclosed the same in their 

examination-in-chief. In this regard, the learned counsel has drawn 

the attention of this Court to the testimonies of CW-1 and CW-2 

recorded before the learned Trial Court. It is further submitted that 

petitioner no. 1, Rajpal Naurang Yadav, entered the witness box as 

DW-1 and his statement was recorded on 21.04.2017 in defence 

evidence. The learned counsel has also referred to the testimony of 

the said witnesses. 
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17. It is further stated that, vide judgments dated 13.04.2018, the 

learned Trial Court convicted the petitioners in all the seven 

complaint cases under Section 138 of the NI Act. Thereafter, by 

orders on sentence dated 23.04.2018, petitioner no. 1, Rajpal 

Naurang Yadav, was sentenced to undergo simple imprisonment for a 

period of six months and to pay a fine of 1.60 crores in each 

complaint case, and in default of payment of fine, to further undergo 

simple imprisonment for a period of six months. Out of the fine 

amount of 1.60 crores, a sum of 1,59,50,000/- was directed to be 

paid to the complainant and the remaining sum of 50,000/- was 

directed to be paid to the State in each complaint case. By the same 

orders on sentence dated 23.04.2018, petitioner no. 2, Radha Rajpal 

Yadav, was directed to pay a fine of 10 lakhs to the complainant in 

each complaint case and, in default of payment thereof, to undergo 

simple imprisonment for a period of three months.  

18. The petitioners further state that, in the meantime, in Execution 

Petition No. 69/2016 and E.A. No. 360/2018, titled Murli Projects 

Private Ltd. v. Shree Naurang Godavari Entertainment Ltd. & Ors., 

the complainant sought execution of the consolidated consent decree 

dated 27.01.2016. Vide order dated 30.11.2018, this Court directed 

the detention of petitioner no. 2 in civil prison for a period of three 

months. The order dated 30.11.2018 passed in Execution Petition No. 

69/2016 is extracted hereunder: 

ñ1. The counsel for the judgment-debtors states that Mr. Anant 

Dattaram Lad whose Aadhaar Card is handed over in the Court and 

photocopy of which is kept on record and original returned is the 

owner of certain immovable property and is willing to sell the same 
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for satisfying the judgment-debt of the judgment-debtors. A 

photocopy of the title documents of the property of Mr. Anant 

Dattaram Lad is handed over in the Court and is taken on record and 

a copy has been given to the counsel for the decree-holder.  

2.  The counsel for the judgment-debtors states that the decree-

holder may verify whether the decree-holder is interested in taking 

the said property in satisfaction / part satisfaction of the debt.  

3.  The judgment-debtor no.2 present in Court also undertakes to 

this Court that he will within one month of today either satisfy the 

entire judgment-debt or pay the first instalment of Rs.2 crores in 

terms of order dated 21st August, 2018 with interest as may be 

directed by the Court and if does not comply with this undertaking 

can be sent to prison.  

4.  The counsel for the decree-holder states that the judgment-

debtors have dodged the decree already for a very long time and the 

decree be executed by imprisonment of the judgment-debtor no.2.  

5.  I am satisfied from the past conduct of the judgment-debtors that 

the judgment-debtors, inspite of being in a position to pay the 

decretal amount, are managing their affairs so as to avoid execution 

of the decree. The judgment-debtor no.2 is found to have acted in 

number of films and the explanation each time is, either of the 

monies therefor having been received earlier or the judgment-debtor 

no.2 performing without consideration.  

6.  The decree is ordered to be executed by detention of the 

judgment debtor no.2 Rajpal Navrang Yadav in civil prison for a 

period of three months. The judgment-debtor no.2 is ordered to be 

taken into custody forthwith, to be detained in civil prison.  

7.  The Court Master to call for the marshal and handover the 

judgment debtor no.2 to the marshal for compliance of the order 

along with a copy of this order.  

8.  Since the decree-holder has not suggested any other mode of 

execution, the execution is closed with the aforesaid.  

Dasti under signature of Court Master.ò 

 

19. Being aggrieved by the judgments of conviction and the orders 

on sentence passed by the learned Trial Court, the petitioners 

preferred seven criminal appeals, being Criminal Appeal Nos. 

53/2018, 55/2018, 56/2018, 57/2018, 58/2018, 59/2018 and 60/2018, 

before the learned Sessions Court. The complainant, on the other 

hand, preferred seven criminal revision petitions, being Criminal 
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Revision Nos. 124/2018, 125/2018, 126/2018, 127/2018, 128/2018, 

129/2018 and 130/2018, assailing the order on sentence dated 

23.04.2018. 

20. The learned Special Judge, PC Act, East District, 

Karkardooma Courts, Delhi [hereafter óSessions Courtô], vide the 

impugned common judgment dated 21.01.2019, upheld the 

judgments of conviction dated 13.04.2018, while observing as under: 

ñAPPRECIATION OF EVIDENCE AND ARGUMENTS AS 

WELL AS FINDINGS :- 

7. As per undisputed facts of the case, initially an agreement was 

executed between complainant and convicts on 30.05.2010 in respect 

of repayment of a loan extended by complainant in the sum of Rs.5 

crores to the convicts. Six post dated cheques were issued by 

convicts for total sum of Rs.8 crores towards repayment of aforesaid 

loan along with interest. However, that promise could not be honored 

by the convicts. Thereafter, another supplementary agreement was 

executed between both the parties on 21.09.2011, referring to failure 

of convicts to make payment of Rs.8 crores as per previous 

agreement on the respective due dates. As per this supplementary 

agreement, complainant had agreed to receive amount of Rs.8 crores 

along with interest of Rs.1,38,06,332/- and thus, once again six post 

dated cheques were issued by convicts in favour of complainant for 

total sum of Rs.9,38,06,332/-. The last cheque was payable on 

31.12.2011, however, once again convicts failed to make such 

payment. Therefore, another supplementary agreement was executed 

on 04.04.2012, under which fresh amount was fixed to be paid by 

convicts to complainant after addition of interest, for total sum of 

Rs.10,72,52,745/- and this time convicts issued 11 post dated 

cheques for aforesaid sum. The last cheque was payable on 

30.09.2012. Once again, convicts failed to make payment of 

aforesaid amount and finally another agreement dated 09.08.2012 

was executed between the parties vide which convicts undertook to 

pay total sum of Rs.11,10,60,350/- to the complainant towards 

clearing outstanding debts with interest. This amount was settled 

after adjustment of Rs.40 lacs paid by convicts to the complainant 

and after addition of interest for delayed period. Once again, convicts 

issued eight post dated cheques for total sum of Rs.11,10,60,350/-, 

the last cheque being payable on 28.02.2013. All these cheques were 

issued towards clearing the outstanding debt. However, on 

presentation of seven out of eight cheques given in pursuance to 

aforesaid agreement, same were dishonoured on the grounds of 
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insufficient funds, which resulted into seven complaint cases in 

question being filed by the complainant. At the same time, 

complainant company also took civil remedy and a civil suit 

no.3037/2012 came into existence before High Court of Delhi for 

recovery of amount against the same liability. Before High Court of 

Delhi, once again parties settled their dispute on 21.04.2013, on the 

basis of which a consent decree was passed by Delhi High Court in 

aforesaid civil suit. This settlement had taken place basically in a 

contempt proceeding, because of failure of convict no.2 to comply 

with the undertakings given before Delhi High Court to make certain 

payments. 

8. In the present case, argument was raised before trial court as well 

as before this court that with execution of agreement dated 

21.04.2013 before High Court of Delhi, the agreement dated 

09.08.2013 became null and void. Therefore, cheques in question 

also became redundant and without any liability. Argument was also 

advanced that since new cheques were given out of consent 

agreement before Delhi High Court, therefore, cheques in question 

could not be payable anymore. In the impugned judgments, ld. 

ACMM (East) has dealt with this argument and negated this 

argument. 

9. It is borne out from clause 6 of the consent agreement dated 

21.04.2013 itself, that it was agreed between the parties before Delhi 

High Court that in case payments undertaken in that agreement were 

not made, then complainant shall be at liberty to proceed with the 

criminal cases herein. As per that agreement, these cases were to be 

withdrawn by the complainant only on complete payment of Rs.10.4 

crores, as agreed before Delhi High Court in aforesaid agreement. 

Therefore, I do find that such argument of convicts is fallacious and 

without any merit. For same reasons, it cannot be said that trial court 

did not have jurisdiction to try the criminal complaints in hand, after 

consent decree being passed by High Court of Delhi. For the purpose 

of complaints in hand, the liability qua cheques in question should 

have been there on the date of presentation of the cheques and for the 

purpose of filing of complaints, the requirement was that despite 

lapse of 15 days from the date of service of demand notice, such 

payments were not made. 

10. Another argument/ground was raised on behalf of convicts that 

the amount given by complainant was in the form of investment, 

rather than loan and hence, it was subject to profit/loss earned out of 

movie produced by convicts. Ld. ACMM (East) dealt with this 

argument also and rejected the same. To appreciate this argument, it 

is appropriate to refer to clause 4 of first agreement executed 

between the parties on 30.05.2010. This clause mentioned that the 

complainant was to extend inter corporate loan in the sum of Rs.5 

crores to the convicts for the purpose of using the same in producing 

and releasing of a film 'Ata Pata Laapata'. Clause 6 of this agreement 

mentioned that convicts herein would refund the entire principle 
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amount of Rs.5 crores lent by complainant on or before 31.03.2011. 

Clause 7 of that agreement further mentioned about liability of 

convicts herein to pay a sum of Rs.2.5 crores towards interest, cost 

etc. on the aforesaid loan and Rs.50 lac towards management cost of 

arranging the funds etc. Thus, as per clause 8 of that agreement, 

convicts herein had to refund Rs.8 crores to the complainant. Such 

specific terms of aforesaid agreement could not be substituted with 

oral assertion of the convicts. Furthermore, the subsequent 

agreements executed between the parties, were entered into by 

convicts herein with promise to return certain sum of money 

including interest on account of delay in payment. Convicts also 

went on to issue post dated cheques every time during execution of 

every agreement. Had it been actually the intention of the parties that 

complainant was investing Rs.5 crores in the production of aforesaid 

movie, then there could not have been any occasion for the convicts 

to promise to return a particular sum of money and to issue post 

dated cheques. In case of investment, if return for the complainant 

was to be dependent upon profit/loss earned by aforesaid movie, then 

there could not have been any occasion to quantify the money to be 

returned to the complainant, at the time of receiving such amount of 

Rs.5 crores itself. Therefore, I do not find any merit in this argument 

as well. 

11. Another argument/ground was raised on behalf of convicts that 

the complainant company had no license to advance finance and trial 

court failed to acknowledge the infirmities appearing in the balance 

sheet of the complainant company. In my opinion, these arguments 

cannot be entertained at all, because after having received loan from 

complainant company against interest, convicts are stopped from 

challenging the competence of complainant company to extend such 

loan. Convicts cannot usurp the loan amount on the basis of 

aforesaid grounds at all. Hence, this argument has to be rejected. 

12. Convicts have also raised another argument/ground that 

transaction between the parties was illegal and against the provisions 

of Usurious Loan Act, because convicts were not liable to pay 

interest at the rate of 30%. It has to be appreciated that such terms of 

interest rate were consciously agreed upon by the convicts, while 

taking amount of Rs.5 crores from the complainant.Convicts time 

and again kept buying time to repay the amount, but they failed and 

every time they kept promising to return the amount with interest at 

such rate. Section 3 of the Usurious Loan Act, 1918, talks about a 

civil suit and provides that the court may reopen the transaction and 

declare the interest to be excessive. Therefore, such plea was to be 

taken by convicts in civil suit, which was pending before High Court 

of Delhi. If such declaration would have been passed by the civil 

court under that Act, there could have been a reason to entertain this 

plea in the present criminal proceeding. In absence of any such 

declaration of Civil court, such plea cannot be entertained herein. 

13. Convicts have also referred about injunction being taken by 
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complainant from High Court of Delhi and about fate of the movie 

on the box office. However, these grounds/arguments are 

insignificant in view of the agreed findings given that convicts were 

under debt to repay loan with interest to the complainant. Therefore, 

these factors do not have any bearing on the decision of these cases. 

14. Convicts have also raised grounds that before presenting the 

cheques leading to criminal complaints in hand, complainant should 

have taken permission either from High Court of Delhi or from the 

convicts. However, once again I find such arguments to be merit less 

for simple reason that no law provides that to present cheque against 

liability or to institute a criminal complaint under Section 138 NI 

Act, the complainant has to take permission from the civil court or 

from the proposed accused persons. The only requirement to present 

the cheques was that the liability qua those cheques was subsisting. 

There was no change in that liability on account of proceedings 

being pending before High Court of Delhi. 

15. In the additional grounds filed on the record, convicts further 

took plea that CW1/Sh. Rajiv Sharam was not a competent witness 

to depose on behalf of complainant company, because the resolution 

Ex.CW1/2 was executed on 28.01.2013, when there was no cause of 

action to file the complaints in hand. However, once again, I find 

that this argument is not impressive for the reasons that the 

resolution dated 28.01.2013 passed by Board of Directors of 

complainant, authorized Mr. Rajiv Sharma to sign and file affidavit 

as well as any pleading for filing criminal or civil cases on behalf of 

complainant company and to appear on behalf of complainant 

company as Attorney. He was also empowered to appear as witness 

on behalf of complainant company. It was not necessary that after 

accrual of cause of action to file criminal complaints herein, a fresh 

board resolution was required to be passed. Moreover, CW1 was 

expected to depose as per his personal knowledge and information or 

on the basis of record of the company. Therefore, to become a 

witness, in my opinion there is no requirement to be authorized by 

concerned company. Such requirement is only for the purpose of 

filing a complaint on behalf of a juristic person. Such requirement 

was duly satisfied in the cases in hand and hence, there is no merit in 

this argument. 

16. Ld. counsel for convicts also referred to a judgment cited as 

Venkatesh Dutt v. M/s. M.S. Shoes East Limited, 2004 II AD 

(Delhi), to submit that after fresh cheques given out of consent 

agreement dated 21.04.2013, the criminal complaints instituted on 

the basis of previous cheque, could not be continued and were liable 

to be dismissed. It is worth to mention here that in the aforesaid case, 

Delhi High Court observed that :- 

ñby no stretch of imagination complaints under Section 138 NI Act 

relating to several cheques given by a party to the complainant on 

account of the agreement between the parties towards liability against 
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initial cheque leading to the filing of original complaint can be allowed 

to go simultaneously..............Once the parties enter into an agreement 

during the pendency of such complaint or proceedings and complainant 

accepts the cheques given by the accused in lieu of the subject matter 

of original complaint, every cheque gives rise to a fresh cause of action 

if it, on presentation is dishonoured as in that case original complaint 

becomes extinct. Aggrieved person has a right to file as many 

complaints as many cheques were given to him. As every cheque under 

the Act provides an independent and fresh cause of action to the 

aggrieved person. Even otherwise, it is difficult to accept that two 

parallel proceedings, one emanating from the original cheque and 

others emanating from the terms of the agreement between the parties, 

can be allowed to run simultaneously. If the earlier complaint is also 

allowed to continue along with the subsequent complaints, then the 

very purpose of agreement between the parties and issuance of fresh 

cheques become meaningless as fresh cheques issued by a party are 

towards the original liability that gave rise to the initial complaint filed 

under Section 138 NI Act.ò 

17. The aforesaid observations would make it clear that such 

observations were made in case of two parallel proceedings going on 

for offence under Section 138 NI Act, out of one liability. Had it 

been a case herein that complainant would have also instituted fresh 

complaint on the basis of dishonor of cheques handed over on 

execution of consent agreement dated 21.04.2013, there would have 

been a ground to say that complainant was prosecuting convicts in 

two parallel proceedings simultaneously in respect of same liability. 

However, it is not the case herein. Complainant did not institute 

fresh complaint on the basis of cheques received on execution of 

consent agreement dated 21.04.2013, therefore, this argument is also 

not acceptable. 

18. Another argument had been raised on behalf of convicts that trial 

court while imposing sentence of fine on convict no.3, mentioned 

about adjustment of amount paid in terms of consent decree, being 

adjusted towards the fine, from the date of order. It was argued that 

such adjustment should be of the amount paid during pendency of 

the complaint, before any court of law and not from the date of order 

of sentence. Reliance was placed upon case law titled as D. 

Purushotama Reddy & Anr. v. K.Sateesh, 2008 (4) RCR 

(Criminal) . In the aforesaid case, Supreme Court was dealing with a 

question that whether any suit for recovery of money on a cheque 

issued by the defendant, but dishonored, the amount received by the 

plaintiff and creditor in a criminal proceeding should be adjusted? 

This question would show that the Supreme Court was dealing about 

adjustment of any amount paid during criminal proceeding, while 

preparing a decree in civil proceeding and in that background 

Supreme Court observed that the court should take into consideration 

the amount of compensation deposited in criminal case and should 

draw up a fresh decree after taking into consideration the amounts 

deposited. This is not the situation in the present case. No amount 

was deposited in the present case as compensation, nor it is a civil 
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proceeding to modify the decree accordingly. 

19. Section138 NI Act empowers the court to impose fine up to 

double of the cheque amount. While deciding any such amount of 

fine, the court also take scare of time spent in the trial as well as 

other factors. I find that ld. ACMM had imposed fine of Rs.1.6 

crores in each case against cheque amount of Rs.1.5 crores, against 

convict no.2 and Rs.10 lac in each case against convict no.3. During 

arguments both parties were asked to furnish details of payments 

made to complainant in respect of liability in question. It is admitted 

situation that since 30.04.2012 till 19.06.2018 a total sum of 

Rs.19140350/-was paid to complainant on behalf of convicts. Ld. 

ACMM in the orders on sentence observed that ñfurther payment 

made by the convict starting from this date before the honôble High 

Court towards the consent decree shall be adjusted towards the fine 

which this court has awarded today.ò As per this order, amount of 

Rs.14640350/- would not be adjusted towards the fine, though so 

much of amount has been paid to the complainant. This is not the 

meager amount to be ignored, while imposing fine and giving 

direction for payment of compensation to the complainant. One 

cannot loose sight of the fact that complainant did avail civil remedy 

before High Court of Delhi for recovery of amount against same 

liability. Complainant had the opportunity to seek all kind of 

compensation in the civil proceedings, but complainant limited his 

demand to Rs.10.4 crores in the consent agreement. These factors do 

have bearing over sentence being passed in proceedings under 

Section 138 NIAct.Therefore, I find that the approach adopted by ld. 

ACMM was incomplete, to take into account the payments already 

made to complainant regarding same liability. However, I shall give 

my final conclusion regarding sentence, after dealing with rival 

contentions made in criminal revisions. 

20. The last ground/argument raised on behalf of convicts was that 

trial court could not award default sentence for none payment of fine. 

Ld. counsel referred to case law cited as Ahammed Kutty v. 

Abdullakoya, 2008 (4) RCR Criminal 763 SC. In this case, 

Supreme Court held that while exercising jurisdiction under Section 

357(3) Cr.P.C, no direction can be issued for any default to pay the 

amount of compensation, that the accused shall suffer simple 

imprisonment. On the other hand, ld. counsel for the complainant 

referred to latest judgment from Supreme Court cited as Kumaran 

v. State of Kerala, 2017 (2) LRC 513 (SC), wherein Supreme Court 

while referring to Section 431 and Section 421 Cr.P.C in-conjunction 

with Section 64 and Section 70 IPC, held that sentence of 

imprisonment for non payment of fine must also be included as 

applying directly to compensation under Section 357(3) Cr.P.C as 

well. Supreme Court also took note of judgment based in R.Mohan 

v. A.K. Vijaya Kumar, (2012) 8 SCC 721, wherein Supreme Court 

dealing with a case for offence under Section 138 NI Act itself, held 

that ñifSection421ofthecourtputs compensation ordered to be paid by 
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the court on a par with fine so far as mode of recovery is concerned, 

then there is no reason why the court cannot impose a sentence in 

default of payment of compensation as it can be done in case of 

default in payment of fine under Section 64 IPC.ò In view of such 

categorical law explained by Supreme Court in aforesaid two cases, 

it cannot be held that a default sentence of imprisonment could not 

be awarded by trial court, for non payment of fine including portion 

of compensation. 

21. It is further more relevant to mention herein that fine imposed in 

the cases in hand cannot be termed as order being passed under 

Section 357(3) Cr.P.C. Section 357(3) Cr.P.C is applicable to those 

cases, wherein court imposes a sentence of which fine does not form 

a part and the court orders the accused to pay compensation amount 

to sufferer/victim. On the other hand, Section 357(1) Cr.P.C refers to 

a situation where court imposes a sentence of fine or a sentence of 

which fine forms a part, wherein the court may pass order to apply 

some part of that fine in the payment to any person as compensation. 

Thus,thesituationhereinreferstoSection357(1)Cr.P.C, rather than 

under Section 357(3) Cr.P.C, because the trial court had imposed a 

fine upon convict no.2as well as convict no.3 and had directed a part 

of fine imposed upon convict no. 2 to be paid to complainant as 

compensation. 

22. In view of my foregoing discussions, findings and observations, I 

do not find any merit in the criminal appeals preferred by the 

convicts against impugned judgments of conviction. However, a 

decision has to be taken in respect of orders on sentence, which shall 

be taken at the end of this judgment, after dealing with plea raised in 

criminal revisions. 

GROUNDS TAKEN IN SEVEN CRIMINAL REVISION 

PETITIONS :- 

23. Being aggrieved of the impugned orders on sentence dated 

23.04.2018 in aforesaid seven complaint cases, Sh. Sompal Ruhil 

being Authorized Representative of complainant company i.e. M/s. 

Murli Projects Pvt. Ltd., has preferred seven criminal revision 

petitions mainly on the following relevant grounds :- 

ɻ That impugned orders on sentence dated 23.04.2018 passed by 

trial court is unjust, unfair, unreasonable and against the facts 

and law. 

ɻ That sentence awarded to convicts is neither adequate nor in 

consonance with the sprite of the provisions of Section 138 of 

NI Act. 

ɻ That trial court erred by awarding lighter punishment/sentence 

to convicts, who deserved to be awarded maximum punishment/ 

sentence as provided under Section 138 of NI Act. 

ɻ That trial court erred in not awarding any sentence of 

imprisonment to convict no.3, when it is established that she 
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had signed the cheques in the capacity of managing director of 

convict company. 

ɻ That trial court did not mention any reason to show leniency in 

favour of convict no.2 by imposing insignificant sentence. 

ɻ That trial court did not disclose any reason to show leniency in 

favour of convict no.3, by imposing insignificant sentence by 

way of fine only. 

ɻ That trial court failed to consider that object behind introduction 

of Chapter XVII in the Negotiable Instruments Act 1881, by 

virtue of banking, public financial institutions and Negotiable 

Instruments law (Amendment) Act 1988, was with a view to 

encourage the culture of use of cheques and enhancing the 

credibility of the negotiable instruments. 

ɻ That trial court failed to pass a sentence to give proper effect to 

the object of legislation, which says that no drawer of cheque 

could be allowed to take dishonor of the cheque issued by him 

lightly. 

ɻ That sentence awarded to convicts could be termed to be a flea 

bite sentence as convict no.3 was let off with a meager sentence 

of fine only. 

ɻ That trial court committed an illegality, while awarding no 

sentence of imprisonment to convict no.3 on the ground that she 

was only a signatory, who signed the cheques on the asking of 

convict no.2 and she is a woman. Gender of accused cannot 

earn her any immunity from imposing substantive sentence. 

Convict no.3 had signed four agreements of loan dated 

30.05.2010, 21.09.2011, 04.04.2012 and 09.08.2012 with 

complainant company and played active role in the commission 

of offence. 

ɻ That convict no.3 is the signatory of cheques and incharge of 

the affairs of business of convict no. 1 company with convict 

no. 2.Therefore, she is liable to be punished with the sentence 

of imprisonment. 

ɻ That trial court exceeded its jurisdiction by passing the order 

that payment made by convicts from the date of sentence i.e. 

23.04.2018, towards the consent decree, should be adjusted 

towards the fine awarded to him, as both are separate 

proceedings and complainant company is entitled to avail 

criminal as well as civil remedies. 

 

APPRECIATION OF ARGUMENTS: - 

24. Ld. counsel for petitioner/complainant company argued that trial 

court did not pass order of sufficient sentence against the convicts 

and was too lenient for them. He further submitted that the sentence 

awarded to convict no.2 was too short, though keeping in view the 

conduct of convicts maximum sentence should have been passed and 

even amount of compensation should have been double of the 

cheques amount. He further submitted that trial court was too lenient 
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for convict no.3, being guided by her gender, though this factor was 

not relevant to award sentence of imprisonment against convict no.3. 

Ld. counsel referred to State of Himachal Pradesh v. Nirmala 

Devi, (2017) 7SCC262, to support his argument that gender of the 

convict no.3 could not be treated as an mitigating factor. He further 

referred to case laws cited as Suganthi Suresh Kumar v. 

Jagdeeshan,2002 (1) JCC 315 and L.N. Chaturvedi v. State & 

Ors., CRL. Rev.P.No.515/11 & Crl.M.A.No.2905/11, decided by 

High Court of Delhi on 11.04.2012, to submit that since convicts 

did not pay the cheque amount, therefore, severe punishment should 

have been awarded against convicts. 

25. Per contra, ld. counsel for convicts challenged the maintainability 

of revision petitions itself, submitting that there is no provision to 

entitle the complainant to file revision petition against order on 

sentence. He further referred to judgment passed by High Court 

Delhi in the case of Bhajanpura Credit Society Ltd. v. Sushil 

Kumar, CRL.A.972/2012, decided by High Court of Delhi on 

03.09.2014,to submit that complainant in a case under Section 138 

NIAct is not even recognized as victim and hence, even Section 372 

Cr.P.C cannot come to his aid. Ld. counsel further submitted that 

Section 377Cr.P.C empowers the State Government to prefer appeal 

against sentence and therefore, only State could have challenged the 

impugned orders of sentence under Section 377 Cr.P.C. 

26. The aforesaid argument of convicts was countered by ld. counsel 

for petitioner/complainant with support of judgment passed by 

Karnataka High Court in the case of Nagraj v. Gowramma, IV 

(2004) BC 44 and on the support of judgment passed by Madras 

High Court in the case of J.S. Agencies & Ors. v. M/s. Namakkal 

South India Transports, 1999 (1) Crimes 70, submitting that 

revision petitions were entertained in these cases against order of 

sentence. 

27. I shall first of all deal with the legal issue of maintainability of 

the revision petitions. From the arguments made on behalf of 

convicts and on the basis of judgment passed by High Court of Delhi 

in the case of Bhajanpura Credit Society Ltd. (supra), it is very 

much clear that complainant could not have resorted to Section 372 

Cr.P.C against orders on sentence, because Delhi High Court in 

aforesaid case has held that complainant in cases under Section 138 

NI Act is not a victim as referred in Section 372 Cr.P.C. 

28. Section 377 Cr.P.C is also not available to a complainant in order 

to appeal against sentence, as this provision is applicable for State. It 

is well apparent that Section 377 Cr.P.C could be invoked by the 

State only where State would have been a prosecuting agency. 

Though, Section 377 Cr.P.C. does not refer to nature of cases in 

which such appeal against sentence could be filed, however, in cases 

under Section 138 NIAct State is not the prosecuting agency and 

State has nothing to do with such cases. In that situation, State is not 
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expected to be aggrieved of order on sentence. 

29. On the other hand, Section 397 Cr.P.C provides that High Court 

or Sessions Judge may examine record of any proceeding before 

inferior criminal court to satisfy itself or himself as to correctness, 

legality and propriety of any finding, sentence or order etc. Thus, this 

provision specifically refers to sentence passed by an inferior 

criminal court, which can be looked into by a Sessions Judge under 

Section 397 Cr.P.C. In the back drop of such statutory provision, the 

observations made by Karnataka High Court in the case of Nagraj 

(supra) so as to validate a revision petition being filed before a 

Sessions Judge for inadequacy of sentence, assume importance. 

Similar was the finding given by Madras High Court in the case 

ofJ.S. Agencies (supra). Therefore, I find that all the revision 

petitions are well maintainable against impugned orders on sentence, 

on the grounds of inadequate sentence. 

30. Now, I shall deal with the merit of contentions raised by 

complainant against sentence. The judgment passed by Supreme 

Court in the case of Nirmala Devi (supra), was pressed into to plead 

equality among convicts and to seek sentence of imprisonment 

against convict no.3, who is wife of convict no.2. Ld. ACMM (East) 

while passing orders on sentence, observed that convict no.3 was 

only a signatory to cheques being wife of convict no.2 and she 

signed those cheques on asking of convict no.2. She was a woman 

and keeping in view her medical condition, no sentence of 

imprisonment was awarded against her. 

31. The observations passed by Supreme Court in the case of 

Nirmala Devi (supra) were made, while dealing with a case of 

offence under Section 307/328/392 read with Section 34 IPC. The 

nature of those offences were apparently very serious. As far as 

Section 138 NI Act is concerned, Supreme Court in the case of 

Meter and Instruments Private Limited v. Kanchan Mehta, 2017 

SCC OnLine SC 1197, observed that ñthe object of the provision 

being primarily compensatory, punitive element being mainly with 

the object of enforcing the compensatory element, compounding at 

the initial stage has to be encouraged.ò In the same case, Supreme 

Court went on to observe that offence under Section 138 of theAct is 

primarily a civil wrong. Thus, observations made by Supreme Court 

in case of Nirmala Devi (supra) cannot be applicable to the present 

cases, keeping in view the vast difference in the nature of offences in 

that case and in the present cases. 

32. In the case of Praban Kumar Mitra v. State of West Bengal, 

AIR 1959 SC 144, a constitution bench of Supreme Court observed 

that ñIn our opinion, in the absence of statutory provisions, in terms 

applying to an application in revision, as there are those in Section 

431 in respect of criminal appeals, the High Court has the power to 

pass such orders as to it may seem fit and proper, in exercise of its 

revisional jurisdiction vested in it by Section 439 of the Code. 
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Indeed, it is a discretionary power which has to be exercised in aid of 

justice. Whether or not the High Court will exercise its revisional 

jurisdiction in a given case, must depend upon the facts and 

circumstances of that case. The revisional powers of the High Court 

vested in it by Section 439 of the Code, read with Section 435, do 

not create any right in the litigant, but only conserve the power of the 

High Court to see that justice is done in accordance with the 

recognized rules of criminal jurisprudence, and that subordinate 

Criminal Courts do not exceed their jurisdiction, or abuse their 

powers vested in them by the Code.ò 

33. In Rajaram Vs. State, 1983 CrLJ612 (MP),it was held that 

ñOrder of lower court ought not be lightly set aside unless it has 

entailed mis carriage of justice or where two views are possible 

merely because the revising court takes the other view.ò 

34. In the present case, ld. ACMM was well aware of civil remedy 

availed by the complainant. The consent decree passed by High 

Court of Delhi was also well within knowledge of ld. ACMM. It is 

worth to mention here that before High Court of Delhi even 

complainant had agreed to receive a total sum of Rs.10.4 lac only, 

though he had the option to demand more amount on the grounds of 

due compensation. In view of these circumstances, the amount of 

fine imposed by ld. ACMM cannot be said to be inadequate fine. 

Rather, while dealing with criminal appeal of the convicts, I have 

already referred to this aspect to point out the compensation awarded 

to the complainant. It cannot be said that compensation awarded to 

the complainant is in sufficient, especially when complainant himself 

did not seek more compensation in the civil proceeding, which was 

more appropriate proceeding to seek such compensation. In fact, ld. 

ACMM should have taken note of all the payments made to 

complainant towards same liability, while imposing fine and giving 

direction for compensation to the complainant. 

35. The sentence of imprisonment awarded to conviction is not to be 

enhanced merely to satisfy the sense of vengeance of the 

complainant. Ld. ACMM has not only passed sentence of 

imprisonment against convict no.2, but has also passed default 

sentence against convict no.2 as well as convict no.3 for non 

payment of fine. The convict no.3 was mother of a child during trial 

of the case and was pregnant. During pendency of the appeals before 

this court, she gave birth to another child. Therefore, omission of ld. 

ACMM to pass any sentence of imprisonment against her, is found 

to be in consonance with humane touch to the sentencing. Section 

138 of the Act provides for punishment of imprisonment, or fine or 

both. Meaning thereby, ld. ACMM had the option to pass sentence of 

fine only against convict no.3 and thus, there is no legal infirmity in 

such order. 

36. In my opinion under revisional jurisdiction this court is not 

supposed to substitute its own view, without there being any 
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manifest error in the discretion exercised by ld. ACMM, with the 

view formed by ld. ACMM. Therefore, the demand of complainant 

to enhance the sentence is rejected. 

37. However, there is one aspect attached to orders on sentence, 

which were not raised by ld. counsel for complainant. Ld. ACMM 

though convicted convict no.1 company as well, but no sentence was 

passed qua this company. Once, a person (natural or juristic) is 

convicted for an offence, the court has to pass some sentence qua 

that person. The impugned orders on sentence are totally silent in 

respect of any sentence qua convict no.1 company. It appears that ld. 

ACMM as well as ld. counsel for complainant overlooked this 

aspect. Under revisional jurisdiction, it is duty of this court to point 

out legal infirmity so that same may be rectified. Therefore, I do find 

that impugned orders on sentence are liable to be set aside for 

aforesaid reasons. 

38. In view of my foregoing discussions, findings and observations 

given in criminal appeals preferred by all the convicts, impugned 

judgments dated 13.04.2018 in all seven complaints are upheld. 

However, orders on sentence dated 23.04.2018 in all seven 

complaints are hereby set aside and matter is remanded back to the 

trial court to pass fresh order on sentence in each case, keeping in 

view the observations made herein above. 

39. To be specific, the trial court shall pass order on sentence qua 

convict no.1 company as well. The trial court shall also take into 

account the payments made to complainant regarding same liability 

till date, while imposing fine against the convicts. Since, this court 

has rejected the prayer of complainant for enhancement of 

punishment of convicts no.2 and 3, therefore, trial court shall ensure 

that sentence against them is passed without any enhancement. 

40. Accordingly, all seven criminal appeals as well as all seven 

criminal revisions are partially allowed in respect of impugned 

orders on sentence. Both parties shall appear before trial court on 

31.01.2019 at 02:00 PM. Since convict no.2 is reported to be in civil 

prison, trial court shall seek his production accordingly.ò 

 

21. However, at the same time, the learned Sessions Court was 

pleased to set aside the orders on sentence dated 23.04.2018 and 

remand the matter to the learned Trial Court for reconsideration of 

the question of sentence with the following directions: 

ñi. Not to enhance the period of sentence and the fine.  

ii. To award or pass an order for imposing sentence upon Accused 

No.1 the company.  
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iii. The payments made to the complainant regarding the same 

liability till date to be taken into account, while imposing fine against 

the Petitioners.ò 

 

22. Pursuant thereto, the matter was reheard by the learned Trial 

Court, which passed a fresh order on sentence dated 22.05.2019. By 

the said order, accused no. 1 company was admonished in all the 

complaint cases, noticing that adequate compensation had already 

been awarded to the complainant and that the company had been 

struck off from the register maintained by the Registrar of 

Companies. The learned Trial Court also reduced the sentence 

awarded to petitioner no. 1, Rajpal Naurang Yadav, and sentenced 

him in each case to undergo simple imprisonment for a period of 

three months and to pay a fine of 1.35 crores and, in default of 

payment of fine, to undergo simple imprisonment for a further period 

of six months. It was further directed that the sentences in all the 

seven cases would run concurrently. Insofar as petitioner no. 2, 

Radha Rajpal Yadav, is concerned, the learned Trial Court 

maintained the earlier order on sentence and directed her to pay a fine 

of 10 lakhs to the complainant in each complaint case and, in 

default of payment thereof, to undergo simple imprisonment for a 

period of three months. The sentences in all the seven cases were also 

directed to run concurrently. 

23. Being dissatisfied with the fresh order on sentence dated 

22.05.2019, both sides once again approached the learned Sessions 

Court. The petitioners/accused preferred seven criminal revision 

petitions, i.e. Cr. Rev Nos. 138/2019, 139/2019, 140/2019, 141/2019, 
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142/2019, 143/2019 and 144/2019, challenging the sentence awarded 

to them, while the complainant also instituted a separate set of seven 

criminal revision petitions, i.e. Crl. Rev No.180/2019, 181/2019, 

182/2019, 183/2019, 184/2019, 185/2019, 186/2019, seeking 

enhancement of the sentence. Thus, for their respective reasons, both 

parties were aggrieved by the order on sentence dated 22.05.2019. 

24. In the meantime, on 09.02.2022, the petitioners had instituted 

W.P. (CRL) No. 360/2022 before this Court, inter alia, seeking the 

following reliefs: 

ña. Issue a Writ of mandamus or like nature by directing the Ld. 

A.S.J., Kakardooma Court to send the entire record of the Criminal 

Revision Petitions Nos. 138- 144/2009 filed by petitioners as well as 

Criminal Revision Petitions No. 180- 57 CRL.M.C.-4870-2024 

186/20 19 filed by the Decree Holder/ Respondent No.2 and after 

examining the record set aside the same as a person cannot be 

sentenced twice for the same offence otherwise it would be violation 

of Fundamental Rights against Double Jeopardy of Article 20 (2) of 

the Constitution of India and declare the order of Learned M.M. 

dated 22.05.2019 and order of Learned A.S.J. dated 21.01.2019 as 

bad in Law being Violative of fundamental rights.  

b. Pass any such further orders to do complete justice as this Hon'ble 

Court may deem fit.ò  

 

25. Vide order dated 16.02.2022, this Court permitted the 

petitioners to withdraw the said writ petition with liberty to raise all 

their contentions before the learned Trial Court, including the 

contention that imposition of fine or payment under the proceedings 

under the NI Act would result in double jeopardy, inasmuch as the 

decree had already been executed. The relevant portion of the order 

dated 16.02.2022 reads as under: 

ñ2. After some arguments, learned counsel for the petitioner seeks 

permission to withdraw the instant petition with liberty to raise all 
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his contentions before the Trial Court including the contention that 

imposing a fine/non-payment of the amount in the proceedings under 

the Negotiable Instruments Act would result in double jeopardy for 

the petitioner inasmuch as the decree has already been executed.  

3. Liberty, as prayed for, is granted.  

4. Be it noted that this Court has not made any observations on the 

merits of the case. The Trial Court is requested to consider the 

arguments/contentions of the petitioner on its own merits before 

finally adjudicating the matter.  

5. With these observations, the petition is disposed of as withdrawn 

along with the pending application(s), if any.ò 

 

26. Thereafter, vide common judgment dated 29.05.2024, the 

learned Sessions Court partially allowed the seven revision petitions 

preferred by the petitioners as well as the seven revision petitions 

preferred by the complainant and modified the order on sentence 

dated 22.05.2019 passed by the learned Trial Court. The modified 

sentence awarded to the petitioners reads as under: 

ñi. Petitioner No.1- Rajpal Naurang Yadav sentenced to simple 

imprisonment for a period of 3 months in each case and to pay a fine 

of 1.35 Crore in each case and in default of payment of fine to suffer 

simple imprisonment for a further period of six months. (sentences in 

all seven cases shall run concurrently). Out of the fine of Rs. 1.35 

Crores in each complaint case, a sum of Rs. 1,34,75,000/- shall be 

paid to the complainant and Rs. 25,000/- shall be paid to the State.  

ii. Petitioner No. 2 - Ms. Radha Rajpal Yadav is sentenced to pay a 

fine of Rs. 7,65,665/- to the complainant in each case and in default 

of payment of fine to suffer simple imprisonment for a period of 

three months. The amount of fine of Rs. 7,65,665/- in each case shall 

be paid to the complainant. (sentences in all seven cases shall run 

concurrently). 59 CRL.M.C.-4870-2024   

iii. Accused No.1 therein - Company Shree Naurang Godavari 

Entertainment Pvt ltd. is not operational and has already been struck 

off from ROC. Adequate compensation had already been awarded to 

the complainant to be paid by Petitioner No. 2 and Petitioner No.3, 

therefore, Accused No. 1 company is admonished in all the cases.ò 

 

27. By a separate order of the same date, i.e. 29.05.2024, the 
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learned Sessions Court directed petitioner no. 1 to surrender before 

the learned Trial Court within thirty days. Petitioner nos. 1 and 2 

were also granted one monthôs time to deposit the fine amount. The 

said period expired on 28.06.2024. The operative portion of the order 

dated 29.05.2024 are extracted hereunder: 

ñVide separate common judgments announced in the open Court 

today in fourteen revision petition, all fourteen criminal revisions are 

partially allowed and sentences have been altered against the 

convicts in CC Nos.823/13 (New No. 53711/16), 825/13 (New 

No.53694/16), 831/13 (New No.53822/16), 832/13 (New No.53827), 

02/13 (New No.48785/16), 824/13 (New No.53693/16) & 03/2013 

(New No.50553/16).  

Convict no.2 Rajpal Navrang Yadav has been sentenced to simple 

imprisonment for a period of 3 months in each case and to pay a fine 

of 1.35 Crore in each case and in default of payment of fine to suffer 

simple imprisonment for a further period of six months in each case. 

(sentences in all seven cases shall run concurrently). Out of the fine 

of Rs. 1.35 Crores in each complaint case, a sum of Rs. 1,34,75,000/- 

shall be paid to the complainant and Rs. 25,000/- shall be paid to the 

State.  

Convict no. 3 Ms. Radha Rajpal Yadav has been sentenced to pay 

fine of Rs. 7,65,665/- to the complainant in each case and in default 

of payment of fine to suffer simple imprisonment for a period of 

three months in each case. The amount of fine of Rs. 7,65,665/- in 

each case shall be paid to the complainant.  

Convict no. 1 Company Shree Navrang Godawari Entertainment Pvt 

ltd. is not operational and has already been struck off from ROC. 

Adequate compensation had already been awarded to the 

complainant to be paid by convict no.2 and convict no.3, therefore 

convict no.1 company is admonished in all the cases.  

A request has been made on behalf of convicts for suspension of 

sentence for a period of 30 days to enable them to avail their 

remedies against the judgment. Request is vehemently opposed by 

the Ld. Counsel for complainant stating that Section 389 Cr.P.C. is 

not applicable at the appellate stage.  

Convicts no. 2 and 3 are based in Mumbai and are appearing through 

VC. Convict no. 2 shall surrender before the Ld. Trial Court within 

30 days from today. Convicts no. 2 and 3 are granted one month time 

to pay the fine amount. TCRs be sent back along with common 

judgment to the trial court forthwith.  File be consigned to record 

room, as per rules. Copy of this order be given dasti. 

 




