Signature Not Verified
Digitally %r@‘
By-NARENDRA #NGH

ASWAL
Signing Date:01.94.2025
14:53:48 @

2025 :0HC 12165

(=] LA =]

-
[

=

L

$~57
* IN THEHIGH COURT OF DELHI AT NEW DELHI

Pronounced on: 01.04.2025
+ BAIL APPLN. 3993/2024

AMAN @ AZzZAD L. Petitioner
Through:  Mr. Akshay, Advocate (through VC)

Versus

STATE OF NCT OFDELHI ... Respondent
Through:  Mr. Aman Usman, APP for the State
with - S|  Narender Singh, PS
Kanjhawala

CORAM:
HON'BLE MR. JUSTICE VIKASMAHAJAN

JUDGMENT

VIKASMAHAJAN, J.

1 The present petition has been filed under Section 483 read with Section
528 of BNSS, 2023 seeking regular bail in connection with FIR N0.291/2017
under Sections 302/307/34 | PC registered at P.S. Kanjhawala, Delhi.

2. The case of the prosecution isthat on 18.07.2017 when the compl ai nant
Pawan Kumar was going on a motorcycle along with his brother — Pradeep
Kumar (the deceased), the petitioner and his three associates came from
behind in acar, blew horn and asked the complainant to give them way. When
the complainant moved aside, the accused persons blocked their way and an
altercation took place in which deceased was shot. The complainant was also
hit on his thigh.

3. The learned counsel appearing on behalf of the petitioner submits that
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the case of prosecution is based only on the testimony of sole eye-witness,
namely, Pawan Kumar (complainant) who has been examined as PW-12.
Inviting attention of the court to the statement of Pawan Kumar (PW-12), he
submits that the eye-witness failed to identify the present petitioner in the
court. The said witness was aso cross-examined by the learned APP, who
gave suggestion to PW-12 that he is intentionaly not identifying the
petitioner present in court as he has been won over by him, which suggestion
was also denied by the said witness.

4, He submits that no weapon was recovered from the present petitioner,
however, in the supplementary chargesheet filed by the prosecution, it is
mentioned that during investigation, it was revealed that the petitioner was
also arrested in case FIR N0.299/2017 dated 20.07.2017 under Sections
25/27/54 Arms Act and Sections 411/482 IPC a P.S. Chhawala, Delhi in
which one country-made pistol 7.65 mm was recovered from his possession
and the same was seized by the Investigating Officer (10) of the case. The
said weapon was sent to FSL for expert opinion and the FSL report stated that
empty cartridge recovered from the place of incident and the bullet recovered
from the body of the deceased were fired from the weapon recovered from the
petitioner in case bearing FIR N0.299/2017.

5. He submits that since the eye-witness has not identified the petitioner,
therefore, the conviction cannot be based solely on the FSL report, more so,
when the recovery of weapon is not in the present case.

6. He submits that the petitioner is in custody since 08.08.2017 and by
now he has been incarcerated for about 7 ¥z years approximately.

7. He further contends that though there are other cases against the

present petitioner but he is on bail in al the cases except in case FIR
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N0.204/2017 under Sections 302/34 IPC and Sections 25/54/59 Arms Act
registered at P.S. Dwarka, Delhi.

8. He contends that since there is no credible evidence to sustain the case
of the prosecution, therefore, the petitioner be enlarged on bail. He further
contends that co-accused Devender @ Sonu @ Praveen who as per
prosecution version had shot at the deceased, has aready been granted bail by
this Court vide order dated 28.01.2025.

0. Per contra, the learned APP appearing on behalf of the State has
argued on the lines of the status report. He submits that apart from the present
case, the petitioner is involved in various other cases and some of them are
heinous crimes under Section 302 IPC. He further contends that the FSL
report also indicates as to the involvement of the present petitioner.

10. | have heard the learned counsel for the petitioner, as well as, the
learned APP for the State and have gone through the material on record.

11. This court is cognizant of the fact that at this stage there cannot be
appreciation and sifting of evidence in detail, however, | have perused the
testimony of PW-12, the sole eye-witness, only for the limited purpose of
deciding the present bail application of the petitioner. A cursory glance of the
testimony of PW-12 revealsthat the present petitioner has not been identified
by PW-12. Even during his cross-examination, he has denied the suggestion
put to him by the learned APP.

12. Though the FSL report indicates that empty cartridge recovered from
the place on incident and bull et recovered from the body of the deceased were
fired from the weapon recovered from the petitioner in another case FIR
N0.299/2017, the probative value of the same will be considered by the
learned Trial Court during the course of tria in the light of the fact that
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PW-12, the sole eye-witness, has not supported the case of the prosecution.
13. Insofar as the pendency of other criminal cases against the present
petitioner is concerned, needlessto say that the pendency of such cases cannot
be the sole ground for dismissing the present bail petition, especialy when the
petitioner isin custody since 08.08.2017.
14. Having regard to the overall circumstances, more particularly, the long
Incarceration of the petitioner coupled with his non-identification by the sole
eye-witness in the court, as well as the fact that the co-accused Devender @
Sonu @ Praveen who fired the only fatal shot has been granted bail, are
sufficient to tilt the balancein favour of the present petitioner for grant of bail.
15. Insofar as presence of petitioner during remaining trial is concerned,
the same can be ensured by imposing conditions by this Court.
16. Accordingly, the petitioner is admitted to bail on his furnishing a
personal bond in the sum of Rs.25,000/- with one surety of the like amount
subject to the satisfaction of the trial court/JMFC/ Duty JM and further
subject to the following conditions:
(@ Petitioner shal intimate the Trial Court by way of an affidavit and to
the Investigating Officer regarding any change in residential address.
(b)  Petitioner shall provide all mobile numbers to the IO concerned which
shall be kept in working condition at all times and shall not switch off
or change the mobile number without prior intimation to the
Investigating Officer concerned. The mobile location be kept on at al
times.
(c) Petitioner shal not indulge in any criminal activity and shall not
communicate with or comein contact with the, witnesses or any family

members of the witnesses.
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(d) Petitioner shall provide his permanent address to Investigating Officer
concerned and shall not change the same without prior intimation to
him.

(e) Petitioner shall report to the concerned Investigating Officer between
04:00 p.m. to 05:00 p.m. on every second and fourth Saturday of the
month and in case the 10 is not available, he will report to the Duty
Officer. The petitioner will, however, not be kept waiting beyond
5.00 p.m. on the day he reports.

17. Itisclarified nothing mentioned above shall be construed as expression

of opinion on the merits of the case.

18. The petition stands disposed of in the above terms.

19. Copy of the order be forwarded to the concerned Jail Superintendent

for necessary compliance.

20. Order dasti under signatures of the Court Master.

VIKASMAHAJAN, J
APRIL 01, 2025

a
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