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IN THE HIGH COURT OF DELHI AT NEW DELHI

+ C.0. (COMM.IPD-TM) 370/2021
PSYCHOTROPIC INDIA LIMITED ... Petitioner
Through:  Mr. Rishabh Srivastava, Mr. Sanjay
Aggarwal, Ms. Yasheswini Sharma,
Mr.  Sahil  Gupta, Advocates
(M:9737708556)

VErsus

MERIDIAN MEDICARE LTD. AND ANR. ... Respondents
Through:  Mr. Amit Singh, Mr. Matloob Alam,
Advocates for R-1 (M:9818934544)
Mr. Nishant Gautam, CGSC with Mr.
Vardhman Kaushik, Mr. Dhruv Joshi,
Mr. Prithviraj Dey, Advocates for R-2

CORAM:
HON'BLE MS. JUSTICE MINI PUSHKARNA
ORDER
% 06.03.2025

MINI PUSHKARNA, J (ORAL)

1. The present petition has been filed under Sections 47, 57 and 125 of
the Trade Marks Act, 1999 (“Trade Marks Act”) seeking
removal/cancellation of the trademark “TROMA” registered in Class 05,

bearing registration no. 1383114 in the name of respondent no. 1 from the
Register of Trade Marks.
Brief Facts

2. Brief facts leading to the filing of present petition, are as follows:
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2.1 Petitioner is a company engaged inter alia in the business of

manufacturing and marketing of various medicinal and pharmaceuticals
preparations, since many years.

2.2 Petitioner claims to have adopted, invented and conceived the
trademarks TROMANIL, TROMA PLUS, TROMA and TROMAZIN for its
pharmaceutical preparations.

2.3 Petitioner has registration of the trademark TROMANIL in its favour
under no. 825826 in Class 5, with user date of 31* January 1997.

2.4 Subsequently, petitioner also obtained registrations for the trademarks
TROMA PLUS, TROMA and TROMAZIN under nos. 1476790, 3431867
and 4124105 in Class 5, with user date being, 25" January 2002, 18"
December 2015 and 20™ March, 2019, respectively.

2.5 Respondent no. 1 is engaged in similar business as that of the
petitioner’s goods i.e., pharmaceutical, and medicinal preparations, and is
using the similar trademark TROMA, which is registered in Class 5, bearing
registration no. 1383114.

2.6 Hence, the present petition has come to be filed.

Submissions on behalf of petitioner:

3. Submissions on behalf of the petitioner are as under:

3.1 Petitioner, in the year 1997, adopted and invented the arbitrary mark
TROMANIL in respect of medicinal preparation and since then has been
manufacturing, marketing, and selling medicine under the mark
TROMANIL.

3.2 The petitioner honestly conceived and coined the mark, with
‘TROMAY, being derived from the word ‘trauma’, reflecting the medicine’s

purpose of relieving pain.
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3.3  The petitioner started using the mark TROMA in 2002 and Iéunched
various variants of the mark TROMA with different suffixes and prefixes
like TROMAZIN, TROMA PLUS and TROMA.

3.4 TROMA forms the essential and dominant part of the registered mark
of the petitioner TROMANIL, and is also a well-reputed mark of the
petitioner.

3.5 The trademarks TROMANIL, TROMAZIN, TROMA and TROMA
PLUS by virtue of extensive publicity, sales, promotional work and the
superior quality of products, as marketed by the petitioner, have acquired
distinctiveness and have come to be identified exclusively with the
petitioner.

3.6 The respondent could not have claimed any ownership over the
Impugned trade mark as respondent is neither the owner nor is the originator
of the impugned trademark.

3.7  The impugned mark of the respondent no. 1 is deceptively similar to
the petitioner’s mark as the respondent no.1 has replicated the entire mark of
the petitioner in its entirety for similar and allied class of goods.

3.8 Respondent no. 1 has adopted the mark TROMA, to encash the
goodwill and reputation of the TROMANIL, being fully aware of the usage
of various marks which uses TROMA, as an essential and dominant part of
the marks. Thus, the adoption and use of the trademark TROMA by the
respondent, in respect of pharmaceutical and medicinal products, amounts to
infringement.

Submissions on behalf of respondent no. 1:

4, Submissions on behalf of the respondent no.1 are as under:
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4.1  The trademark TROMA bearing registration no. 138314 in“CIass 5
has been granted in favour of respondent no. 1 after receiving and rejecting
all objections on the application dated 07" September, 2005, for which a
trademark certificate has been issued in favour of the respondent no. 1 in the
year 2018.

4.2 Respondent no. 1 has been manufacturing, distributing, and selling
medicines, i.e., capsule through Troma 50 trademark with ingredient
Tramadol HCL and Tablet Troma P with ingredient Tramadol HCL and
Paracetamol IP, since 2003-2004.

4.3  The brand name of respondent no. 1 is well accepted for the range of
products mentioned hereinabove amongst leading surgeons, general
practitioners, dentists, orthopedics, etc. and has been prescribed by the
medical fraternity.

4.4 The brand name TROMA has been claimed since 1992-93 by one
person named Manoj Kumar Lal. The claim has been abandoned despite
making the application for trademark twice on 02" November 1992 and 14"
December 2006. Similarly, the application has also been abandoned by one
M/s Euglow Pharma Pvt. Ltd. for grant of trademark TROMA, wherein,
prior usage has been claimed since 09" June 2006.

4.5 The application by the petitioner is pending before the respondent no.
2 in category — “opposed”, wherein, the prior usage has been claimed since
18" December 2016.

4.6 The brand name and trademark TROMA has remained with
respondent no.1l since 2004, exclusively used and well established in the

market. Thus, grant of other similarly sounding trademarks in favour of the
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petitioner do not make it entitled for the trademark TROMA, which has been

validly granted in favour of the respondent no.1.

Analysis and findings:
5. | have heard learned counsel for the parties and perused the

documents on record.

6. At the outset, this Court notes that the petitioner is the first adopter
and prior user of the marks TROMANIL, TROMA PLUS, TROMA and
TROMAZIN, having the earliest user date of 31* January 1997 for the mark
TROMANIL, registered in Class 5.

7. Invoices showing the sale of products, under its various trademarks
containing the mark ‘TROMA’, have been placed on record before this
Court. The petitioner has also placed on record a list of its various
pharmaceutical products containing the mark ‘TROMA’, which is

reproduced, as under:

S.No.| Trademark/Packagin Salt Date of |Invoices Sales figure
g/Label composition Hsage no.
which
are on
record
1. TROMANIL Nimesulide 16.12.1998 |Pg. 75 18,68,45,665
100 mg onwards | (Approx)

(Eighteen crore,
sixty-eight lakh,

Jforty-five

thousand, 5ix
hundred  sixty-
five. )
2. TROMANIL PLUS Nimesulide 24.11.2009 | Pg. 1,32,81,14,105.3
(inner tablets) (100mg) + 155 | 6 {dpprox)
Paracetamol onward
(500mg) 5 {One hundred

thirty-two crore,
eighty-one lakh,
fourteen
thousand, one
hundred five).

TROMANIL PLUS
(outer packaging)
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3. TROMANIL EXTRA Tramadol 31.10.2009 | Pg. 72,12,18,775
= . HCI37.5 mg 152 (Approx)
S 1 P 1551 -
‘Tﬁ”mmﬂm Paracetamol Seventy-two
#—-.\O' o 325 mg crore, twelve
lakh, eighteen
thousand, seven
hundred seventy-
five.
4. TROMANIL FORTE | Acelofenac 06.04.2009 | Pg 160 | 80,80,64,860
T100MGd& (Approx)
Paracetamol
tablets Eighty crore,
S00MG eighty lakh, sixty-
four thousand,
eight hundred
Sixiy.
5. TROMANIL MR Nimesulide 24.11.2009 | Pg. 84,23,03,047
(100mg) + 155 (Approx)
Paracetamol
(325mg) + Eighty-four
Chlorzoxazo crore, twenty-
ne (250mg) three lakh, three
thousand, forty-
seven.
6. TROMA-MR Aceclofenac | 28.11.2002 |Pg.89 |15,43,53,238
100 mg + onward | (Approx)
thiochochico 5
side 4 mg Fifteen crore,
forty-three lakh,
fifty-three
thousand, two
hundred thirfy-
eight.
7. TROMANIL MR Nimesulide 24.11.2009 | Pg. 84,23,03,047
(100mg) + 155 (Approx)
Paracetamol i
(325mg) + Eighty-four
) crore, fweniy-
Chlorzoxazo three lakh, three
ne (250mg) thousand, forty-
seven.
8. TROMA PLUS Nimesulide 31.10.2002 |Pg.90 |50,32,107
-+ anwar ﬁ{pp;-'g_r)
Paracetamol ds
Fifty lakh, thirty-

C.0. (COMM.IPD-TM) 370/2021

two thousand,
one hundred
seven.

Page 6 of 19



Signatui:r?vmfied

Digitally Sign
By:AMAN UKIYAL

Signing D
20:55:33

ﬁ1.03.2025

20253 :0HC 22161
E'-"" AFT

TROMAZIN

Nimesulide

30.09.2003

9. Pg. 25,06,302
And 105 {Approx)
Tizanidine
Twenty-five lakh,
six thousand,
three hundred
wao.
10. TROMANIL SUPER Nimesuilide 1,36,96,76,978
100mg (Approx)
Paracetamol One hundred
500 MG thirty-six crore,
ninety-six lakh,
seventy-six
thousand, nine
hundred seventy-
eight.
11. TROMANIL -5 Aceclofenac | 21/03/2013 64,10,19,757
(100 Mg) + fApprox)
Serratiopepti Sixty-four crore,
dase {10 Mg) nineteen lakh,
nineteen
thousand, seven
hundred fifty-
seven.
12 TROMAMQOL EXTRA | Tramadol 25/12/2015 48,84,18,704
HCI37. 5 mg (Approx)
Acetaminoph Forty-eight crore,
en eighty-four lakh,
eighteen
thousand, seven
hundred four.
13, TROMAMOL PLUS Nimesulide(l | 08/02/2016 69,12,96,333
{Outer Carton) 00.0 Mg) + {Approx)
Paracetamol
! Sixty-nine crove,
o s Acefaminoph twelve lakh,
g & enf325.0 ninety-six
‘: ﬁ é Mg) thousand, three
hundred thirty-
three.
TROMAMOL PLUS
{inner strip)
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71,07,39,616

One Hundred Fifty-Seven Crore, Twenty-
Four Lakh, Seven Thousand, and Twenty-

Three.

14. TROMAMOL FORTE |Aceclofenac | 25/12/2015
100 Mg (Approx)
Paracetamol
500mg Seventy-one
crore, seven lakh,
thirty-nine
thousand, six
hundred sixteen.
15. TROMA GEL |chfafenac 76,00,14,998
- === __ diethylamine (Approx)
) B 1 16%w/w
= ; Meathyl Seventy-six crore,
o e salicylate fourteen
| I g" 10%w/w thousand, nine
E.D.]j- - linseed oil 3 hundred ninety-
% w/w eight.
menthol 5 %
w/w benzyl
alchohol 1
Sowsw
T6. | IROMAMOL [Nimesuilide
E—— 100mg
e Paracetamol
: = 500 MG
TOTAL SALES RECORD OF TROMA|(1,572,407,023)
RANGE (1998-2025) Approx

8. The petitioner has also placed on record the invoices from the year

1998 onwards showing sale of its pharmaceutical products with the marks in

question. One such invoice dated 30" June, 1998 for sale of its

pharmaceutical product under the name ‘TROMANIL’, is reproduced, as

under:
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EALES OFFICE:- S.C.0. 7@, ZND FLOOR,, SECTOR l&—-A MAAKET, FARIDAEBAD
Dur 5.T. Mo FED/HGST A1 2087942/DT. 28-2=%92
Drug Lic. No. 4585 —-0W (H), 43T71-W (H)
INYVOICE
AGEARWAL DISTRIBUTORS (JAIPUR) IBill No. 1 2&8 Dt 3@= .Tun-'?E [N
113, SUBHASH MWAGAR, SHOPPING - iChallanm 3 I948 I0.04. I
CENTRE; OFF.MNIARMAL HOTEL, | Transport: VISHAL GOODS CARRIER |
FP.0. JAIPUR (RAT) ILR/BR Mo.: $23137 Id.gb.78 0
‘artv s B.T. No. H
. {Packages 3 2 C/B H.L.MEDICINE !
1424 /@E283 i !
?rug Lic.Ma. JPR/FFFIATE-, 1473
Iftem Description Facking ! B.No.!F.Scheme! Price @ Wtw. | Amount |
N e . S o e e e o o e o - + i
i. TROMANIL 13 » 1@ 1949 ! 1 G4, 44 S H 4T228 .80
1] r ] . : :
H : H H | H
H ’ H H ! i
;' .: i ‘ i E
| i - 1 H ! i
I i i H | ]
v " i ¥ : :
| H H H i :
H H H H | H
I 1 i : | H
H i | H ! 1
i : ! ! 4 i
: : ! : : ;
" 1 1 : Ir '
H H H H b H
TAaMNABLE SAaLE I i H H ! H
'uFumwnt through = DIHEET “r Totel @ 47220, HG'
Ca8.T. 4% | q.R0 K lgge.g0i
| Total i 43188.88!
FREIGHT % CARTAGE DUTWARD [=} i 111,83
H Total 1 ABFS7 .80
Consignes : i H
AnBEARWAL DISTRIBUTORE (JAIPUR}) | i '
P13, SUBHASH NaGaR, SHOPPING = H i H
CEMTRE, OPP.NIRMAL HOTEL, | o o s - e e o e ——— i
P.0. JAIPUR (RAT) ! Br. Totali 48997 .88

”UPFEC Fortv Eight Thousand Nine Hundred Minty Seven and PAISE
Elqhty DnIy.

AUTHOR I SWT DAY
_|'

Another invoice for petitioner’s pharmaceutical product under the
mark ‘TROMA’ dated 28" November, 2002, placed on record before this

Court, is reproduced, as under:
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Admn .

Qffice:

Ph.5252691.529b32ﬂf FaxiB29676

Dur

Brug Lic. NO

_______________________ 1Pill No. ¢
MEDICINE PALACE,

| GARIMA MEDICAL AGENCY

L by
} KATLA RAMLILA,
~{HIBAR CHY )

|Bales Tax ® 13 27443
{Drug Lic.

i Ttem Descriptien
e

]_-_-—_-—__ P e

VOLFLAM-D
VOLFLAM -pLUg
NORMOZ 1IN

. TROMA-MR

. PROSTAL
pOM-SPAS
COLIDEX

ro

Conuigne®

&, MEDICINE PALACE,
| KATLA RAMLILA,

] HISAR (HY)
H

5,T. No.

LI a35@/0W/H
! BL12Z8W/H

FREIGHT

GARIMA MEDICAL AGENCY

; FEDWHGSTAZ

INDIA LI MITED
- 375, Sector 15—F

Faridabad,

,Challan #t 1181
| Transport:
HLRIEH‘NQ.: 13696

tFarm 3 ET=38

packing ! B.NO.iF gcheme! Pricd i
o e e e fm——— e o T——
2p X 18 1A-376 1 3 1:5.9:
1@ « 108 tA-331 ! i é.l“[
sxSx1@ 1A=-34 i . t 122.9 :
13 ¥ 16 1A-68 2z 1 146,885
1@ X 18 1a-345 ¢ 1 | lﬂﬂ.ﬂﬂt
28 » 18 LA=T71 Ll E 1?1.?3.
16 w10 1a=-148 i 1 114.Eﬂt
1 1 1
I V i i
H 1] | |
! i i L
i | H :
I | ! t
1 i 1 |
1 i L E
l ; 1 ]
H H H i
] i 1 i

1 i H
l I H i
& CARTAGE OUTWARD

Haryana

Be942 pT.28.082.92
.t 20-B/FE22 OW(H),

4 E—MHIL=F5YCDTROGNDE.USNL.NET-IN -
21-B/94BEMW (M)

i
ipackages * ! C/B H.L.MEDICINE

2025 :0HC 2161
[m e

g.11.20€2!
pe %B.|1‘2gﬂ§1

uPKAR TPT.CO. i

Qty. | Amount
...... e
prd | 39146.887
10 v, 761.46081
28 : 2458.80!
18 1 1468.80!1
1@ ! jpges.ed!
] 1 gag,.98!
s ot 571.201
! t
] ]
1 :
: |
; 1
1 '
i '
1 1
t 1
\ i
L}
! 1
| 1
! |
——————— -b————————-—-- H
Totall 11,124.70!
: 78.081
! !
1 s
; |
1 !
1 1
: H
[ 1
------- +-——-——-—'—-—I
Total!

AUTHORISED SIGNATORY

Thus, it is manifest that the petitioner has acquired immense goodwill

in the market with respect to its medicinal and pharmaceutical preparations

In order to determine whether the trademark of respondent no.l is
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identical to the trademarks of the petitioner, it would be apposite to refer to
the said trademarks in question, which are as under:
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‘ Petitioner’s Marks | Responﬁcnt n_u. 1's

‘ TROMA TROMA
TROMANIL K ;IIOM,—!\. |
T R(:) MA ?I N | TROMA

TROMA PLUS TROMA

12. A perusal of the comparison of the marks TROMANIL, TROMA
PLUS, TROMA and TROMAZIN of the petitioner with the mark TROMA
of the respondent no. 1, shows that the respondent no. 1 has adopted the
dominant part of the registered mark of the petitioner, i.e., TROMANIL. The
Impugned mark of the respondent no.l is deceptively similar to the
petitioner’s mark, as the respondent no.1 has replicated the mark of the
petitioner in its entirety, for similar and allied class of goods.

13.  Further, this Court notes that the petitioner’s trademarks TROMANIL,
TROMA PLUS, and TROMAZIN share a common feature, namely
TROMA. This essential component forms the integral part of petitioner’s
brand identity and serves as a distinguishing element across its various
trademarks. The resemblance between TROMA and the petitioner’s
trademarks is likely to cause confusion among consumers, leading them to
associate the respondent no.1’s goods with those of the petitioner.

14.  This Court in the case of Mankind Pharma Ltd. Versus Cadila
Pharmaceuticals Ltd., 2015 SCC OnLine Del 6914, while holding that the

essential/predominant part of the trademark cannot be copied when a party is
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the prior user in the market for sale of pharmaceutical products, has held as

under:

CEOXXX XXX XXX

19. In this context, the submission of the learned counsel for the plaintiff
that registration of his trade mark ‘MANKIND’ for the sale of
pharmaceutical products and the plaintiff admittedly having several
other registrations either with the prefix or suffix to the work ‘KIND’ and
although the ‘KIND’ admittedly has no co-relation with the sale of the
pharmaceutical products, the plaintiff having established his first user of
the word ‘KIND’ in the pharmaceutical market, the ratio of this judgment
entitles him to a higher protection for the word ‘KIND’ is an argument
which has force. In_the instant case the plaintiff is using the word
‘KIND’ with the prefix ‘MAN’ since the year 1986; his reqgistration for
the mark ‘METROKIND’ is of the year 2003. The defendant cannot
copy the essential/predominant part of the trade mark of the plaintiff
which _in_this case is ‘KIND’ as admittedly the plaintiff has a
registration for the trade mark ‘MANKIND’ from the year 1986 and for
‘METROKIND’ since the year 2003 and at the cost of repetition the
plaintiff being the prior user in the market of the word ‘KIND’ for sale
of pharmaceutical products stands established by him.

20. The Supreme Court in_Kaviraj Pandit Durga Dutt Sharma v.
Navaratna Pharmaceutical Laboratories AIR 1965 SC 980 had quoted
with approval the following text : -

“if the essential features of a trade mark of the plaintiff
have been adopted by the defendant, the fact that the get
up, packing and other writing or marks on the goods or
on the packets in which he offers his goods for sales show
marked differences, or indicate clearly a trade origin
different from that of the reqgistered proprietor of the mark
would be immaterial; whereas in the case of passing off,
the defendant may escape liability if he can show that the
added matter is sufficient to distinguish his goods from
those of the plaintiff.”

21. The test of phonetic similarity was considered by the Supreme Court
in the case of Amritdhara Pharmacy v. Satya Deo. In this context, the
Court had noted as under : -

“an unwary purchaser of average intelligence and
imperfect recollection would not split the name into its
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e Ched
component parts and consider the etymological meaning
thereof or even consider the meaning of the composite
words as ‘current of nectar’ or ‘current of Lakshman’.
Where the trade relates to goods largely sold to illiterate or
badly educated persons, it is no answer to say that a person
educated in the Hindi language would go by the
etymological or ideological meaning and see the difference
between ‘current of nectar’ and ‘current of Lakshman’. 1t
was emphasized that the whole word had to be considered.
It was held that *the overall similarity between the two
names _in_respect of the same description of the goods
would likely to cause confusion within the meaning of
Section 10(1) of the Trade Marks Act, 1940.”

22. Thus it is the overall similarities of the mark which are the test to
decide as to where they can cause confusion to a man of average

intelligence.

23. Pharmaceutical products which are sold over the counter as in the
instant case both the products of the plaintiff and of the defendant being
‘non-scheduled drugs’, they can bought without a prescription require a
stricter, greater and higher standard of care.

XXX XXX XXX
(Emphasis Supplied)

15.  On the aspect of dishonest adoption, while holding that dishonest
adoption of somebody else’s trademark and trying to ride on the goodwill
created by the competitor who entered the market prior in time, should be
discouraged, this Court in the case of Ishi Khosla Versus Anil Aggarwal &
Anr., 2007 SCC OnLine Del 126, has held as under:

XXX XXX XXX

23. What is relevant is the admission on the part of the defendants in
using the word “DIET WHOLE FOODS”’ in respect of the same products
which are marketed by the defendants with same techniques and same
benefits. As on the date of filing of the application by the defendants for
registration of this mark in 2004, they had not started marketing their
products under this label. Even if it is taken that the defendants’ products
hit the market in the year 2004, the plaintiff had been marketing her
products with trademark ‘Whole Foods’ since the year 2001. Obviously,
the defendants could see through the benefits of products as
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e

conceptualised by the plaintiff and they wanted their own share in the
pie. It is not to suggest that the plaintiff has monopoly over these
products. Any other person may enter the trade and be a competitor.
Competition is healthy for not only consumers but for manufacturer as
well and is, therefore, in public interest. However, what is to be
discouraged in _the dishonest adoption of somebody else's trademark
and trying to ride on the goodwill created by the competitor who
entered the market prior in time. This is what is sought to be done by
the defendants by clever manipulation, namely, adding the word
‘DIET’ in their mark after adopting identically the entire trademark of
the plaintiff i.e. ‘Whole Foods’. This intention of the defendants
becomes manifest as they have also adopted same style of the
trademark and same labels/packing etc. | may mention that during
arguments learned counsel for the defendant conceded this and offered to
change the writing style as he accepted that artistic feature could not be
used. However, what is emphasized is the manner in which the defendants
adopted the trademark ‘DIET WHOLE FOODS’. Addition of one word
with same style in which these letters are written explains the obvious,
namely, dishonest adoption. With such adoption, confusion is inevitable.
In Ruston Hornsby v. Zamindara Engineering, PTC (Suppl) (1) 175
SC, the Supreme Court deprecated the defendant's adoption of
plaintiff's trademark ‘RUSTON’ by adding word ‘INDIA’ to its mark
and held that mere addition of the word ‘INDIA’ could not be held to be
a_distinquishing factor _as the said word had no trademark value or

signification.

XXX XXX XXX

(Emphasis Supplied)

16. Learned counsel for the petitioner has drawn the attention of this
Court to the invoices filed by the respondent no. 1, showing the alleged
usage of the trademark TROMA by the respondent no. 1 from the year 2004.
The invoice dated 05" June 2004, as filed by the respondent no. 1, mentions
the words “CST/GST” at the bottom of sub-total of the bill. However,
“GST” was only introduced in the year 2017. Thus, it is apparent that the
invoice relied upon by the respondent no. 1, is a forged and fabricated
document. The invoice dated 05" June 2004 of respondent no.l, is

reproduced as under:
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SHAMT!, -;:‘ﬁ_‘-c—r HJ‘ ﬂN(g %Egj Cﬁﬁ{ﬁ, h?‘a%ﬁ Fax:229839 3
AN, 150:9001: 20 ?gim.\-g

H
. e
Funil! acs¥meringd.cjb.net

: * D.L.4 WNB/2002/53
SOL/E11/4740
Bt s
INVOICE No, 394  DATE: 05/06/2004
eAT
, 51T FATEHABAD MODE OF DES: ¥o.OF C/S....
a4 BRI = s v T
: ST 8 _C8T¢ 05141404079 * CHALLAN NO.: 394
|ATCH | EXP PRODUCT [ PKG. | QIV. | RATE | ANT. | e
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17. Further, attention of this Court has been drawn to the same invoice
dated 05" June 2004, as filed by respondent no. 1, which mentions the

website of the respondent no. 1 -“www.merimed.com” at the bottom of the
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said invoice of the year 2004. However, the document of Whois relied upon

by the petitioner, shows that the aforesaid website of the respondent no. 1,

was registered only in the year 2011. This again makes it evident that the

invoice dated 05" June 2004, filed by respondent no.l, is a forged

document, as the said website was not in existence in the year 2004. The

copy of Whois, consisting of the domain information of the website

“www.merimed.com”, is reproduced as under:

merimed.com
Domain Information

Domain: merimed com

Registrar: Megazone Corp., dba HOSTING KR

Registered On: 2011-07-0%

Expires On: 2023-07-0%

Updated Om: 2022-07-15

Status: clientTransferProhibited
Mame Servers: ns1 parkingcrew.net

ns2 parkingcrew.net

Enter Domain or IP

Upsdaked 5 days aga ()

Registrant Contact
Name: beats
Drrganization: beats.
Street: 202-1902 dmsan1cha prugio chilseongdong2ga Oksan-ro, Buk-gu
City: Daegu
Postal Code: 41593
Country: KR
Phone: +B2.10564851888
Fax: +B2.1077651088
Email: Lawger 247 @hotmail com

Administrative Contact

Name: beats

Drrganization: beats.

Street: 202-1902 dmsan1cha prugio chilseongdong2ga Oksan-ro, Buk-gu
City: Dasgu

Postal Code: 41593

Country: KR

Phone: +B2.10564851888

Fax: +B2.1077651088

hittps:iwww.whois.comfwhois/merimed.com

Signatq/re’N Verified
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Interested in similar domains?

merimednews.com
shemerimed.com
meribiomed.com
somerimed.com
merimed.net

mairamed.com

On Sale!

spro

PRO @ $3.88 sa8-6%

WORDPRESS
HOSTING

*3.58...
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18.  The reliance by respondent no.1 on forged and fabricated documents

undermines the credibility of the submissions of respondent no.l, with
respect to its rights, in the impugned mark ‘TROMA’.

19. In this regard, Division Bench of this Court in the case of Suresh
Kumar Jain Versus Union of India and Anr., 2012 SCC OnLine Del 12,
has held that where a party is not able to show that a mark is being used
from the claimed date, which was the basis of seeking registration, then, the
conclusion would be that the registration was obtained on the basis of false

statement and would amount to fraud. Thus, it has been held, as follows:

FEXXX XXX XXX

7. The aforesaid finding of the IPAB is based on evidence on record
which has been accepted by the learned Single Judge. In this appeal,
that too, which arises from the order passed in the writ petition by the
learned Single Judge in exercise of his power under Article 226 of the
Constitution of India, this Court is not supposed to go into the factual
findings recorded by the IPAB which is a fact finding authority. Once
we accept that the appellant has not been able to place on record any
evidence to show that the appellant had been using the trademark
since April, 1995 which was the basis of seeking the registration, the
conclusion would be that the registration was obtained on the basis
of false statement and would amount to fraud.

XXX XXX XXX
(Emphasis Supplied)

20. The documents and pleadings on record establish undisputedly that
the petitioner is the prior adopter and user of the various marks containing
the word ‘“TROMA’, and has regularly, continuously and extensively been
using the same.

21. The trademark of the respondent being deceptively similar to that of
petitioner’s trademark, there is every possibility of buyers with ordinary

average intelligence being led to buy the products of respondent, as those of
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petitioner. The impugned mark of the respondent no.l would cause

confusion in the normal course of business activities, as the goods in
question are same/allied/cognate.

22.  The respondent no.1 cannot pick and adopt the essential or dominant
part, i.e., TROMA from the trademarks TROMANIL, TROMA PLUS,
TROMA and TROMAZIN of the petitioner, who is the prior user for the
goods, i.e., medicinal and pharmaceuticals preparations in the market,
having its first ever registration for the mark TROMANIL with user date of
the year 1997, which further solidifies the petitioner’s claim to the exclusive
use of the said dominant feature. This Court takes note of the submission
made by learned counsel for the petitioner that the public, over the years has
come to associate the mark TROMA with the petitioner’s brand, making it a
key identifier of their medicinal and pharmaceutical goods. The respondent’s
attempt to adopt or imitate the said distinctive part of the petitioner’s
trademark, would likely cause confusion in the marketplace and dilute the
established goodwill of the petitioner that has been built over nearly three
decades.

23. As regards the contention of the respondent no.1 regarding other
entries existing in the Trademarks Register, with the name ‘TROMA’, no
documents have been produced on record as regards their usage. The
presence of a mark in the Register does not prove its user. No inference can
be drawn as to the use of a mark from the mere presence of such mark in the
Register of Trademarks.

24.  Considering the facts and submissions of the present case, and taking
Into account the forged and fabricated documents filed by the respondent no.
1, there is no doubt that the respondent no. 1 has adopted the mark TROMA

Signature Not Verified
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for its products with malafide and dishonest intention. The adoption of the

said mark by the respondent no. 1, for an identical and similar class of
goods, cannot be considered as honest, or with a bonafide intent. Thus, this
Court is of the view that the registration in favour of respondent no. 1 is in
contravention of provisions of the Trade Marks Act.

25. In view of the aforesaid, the impugned trademark is liable to be
cancelled and removed from the Register of Trade Marks.

26.  Accordingly, the rectification petition is allowed and the impugned
trademark registered under trademark application no. 1383114, in the name
of respondent no. 1 in Class 05, is hereby cancelled.

27. The Registrar of Trade Marks is directed to remove the aforesaid
entry from the Register of Trade Marks, and carry out the necessary
rectification.

28. The Registry is directed to supply a copy of the present order to the

Trademark Registry, at E-mail: llc-ipo@gov.in, for compliance.

29. Petition is disposed of, in the aforesaid terms.

MINI PUSHKARNA, J
MARCH 6, 2025/KR

Corrected and released on:
31% March, 2025
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