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* IN THE HIGH COURT OF DELHI AT NEW DELHI

% Date of Declsmn 19.11.2018

+ W.P.(C) 11255/2017 CM No.46017/2017

RAJENDER KUMAR SEHGAL, . Petitioner

Through : Sh. Yogesh Kumar Jagia, Sh.
Amit Sood and Sh. Rishab, Advocate.
versus

INCOME TAX OFFICER W 56(1)
NEW DELHI . = : .. Respondent

. ”Through : Sh‘Ashok K Manchanda Sr.

CORAM:

S RAVINDRA BHAT, J. (@RAL

1. " The petitioner by ﬁllng this writ petltlon seeks directions to

8w W

quash a notice dated 29. 03 2017 1ssued under Section 148 of the

Income Tax Act, 1961 (hereaﬁer called the “Act”) to the deceased

y"Jv

assessee, late Smt. Rukmam Seflgal (hereaﬁer called the “deceased

!«\.U
AR

-assessee™) and to prohibit the respondent‘:Assessmg Officer (hereafter

called the “A0”) from conductlng proceedmg for re-assessment in any
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manner or take any consequentlal actlon under the Act for the
assessment year (AY) 2010-11.

2. The undisputed facts are that the deceased assessee had filed
income tax returns and continued to do so, till her death. The return
fer AY 2010-2011 was processed, in a routine manner and the
deceased assessee was intimated about it. On 17.01.2015, the said

assessee died. The impugned reassessment notice was issued under
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| Section 148 of the Act to the said deceased; the petitioner, a legal
l
representative of the deceased, Rajendra Kumar Sehgal (hereafter

called the “petitioner”) and he was intimated this fact; without

prejudice. Thereafter, vide letter dated 15.05.2017, the petitioner also
sought a copy of the “reasons to believe”. The revenue furnished the
“reasons to believe” recorded on its ﬁle in support of its opinion that
reassessment was necessary ThlS 1nd1cated that according to
information “received, the deceased had shown some transactions
which led to a claim, for losses brought forward perta1n1ng to one
Varun Capital Serv1ces L1m1ted The pet1t1oner protested that this was

l
not correct; after rejectmg the Ob_] ect1ons rece1ved from the pet1t1oners

e

the AO issued a clar1ﬁcat1on ostens1bly “clarifying” that. the entity

;},J\Utl

typograph1ca1 error.

3. = The petitioner approached this court seekmg the reliefs that she
AR SR 2 S dl

has claimed, primarily on three grounds firstly, the Act does not

provide any mechanism for issuing and carrying on reassessment in

Jr’v

respect of a dead person zf the reassessment notice is issued against a

»»,_;

deceased. It is urged, secondlyj that the “clarification” issued
camouﬂages the fact that the so called “reasons to believe” was not

" based on appl1cat10n of mind and was also premised on no reason. The
third ground is that the AO completed the reassessment W1thout |
issuing notice under Sect1on 143 (2) of the Act

4. In support of the first submisision,' the petitioner cites the

‘Division Bench of this court, in Vipin Walia Vs. ITO(2016) 382 ITR
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19, which was followed by the High Court of Gujarat at Ahmadabad
in the casé of Rasid Lala Vs. ITO [Special Leave Application
No.18987 0f 2016, decided oﬁ 29.11.2016].

5. The revenue resists the petition; its counsel relies on Sky Light
Hospitality LLP v. AC (CT) (2018) 90 Taxmann.Com and submits that
the error, in issuing the notice to a non-existenf person: or entity is
capable of correction and by reasgn of Section 292B of the Act, the

notice is not mvahd He also relied on Pankajbhaz Rameshbhai

Zalavadia vs Jethabhaz Kalabhaz Zalavaa’zya (Deceased) through LRs

been liable to pay i)
to the same extent as the.q

(2) For the purpose of makmg an assessment (including an
‘assessment, reassessment.or re-comp itation under section
147) of the zncom&of ‘the:|decedsed and for the purpose of
levying any sum in the hands of the legal representative in
accordance with the provisions of sub-section (1), -

(a) any proceeding taken against the deceased before his
death shall be deemed to have been taken against the legal
representative and may be continued against the legal
representative from the stage at which it stood on the date of
the death of the deceased;
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(b) any proceeding which could have been taken against the
- deceased if he had survived, may be taken against the
legal representative; and |

(c) all the provisions of this Act shall apply accordingly.

(3) The legal representative of 1the deceased shall; for the |
purposes of this Act, be deemed to be an assessee.

(4) Every legal representative shall be personally liable for
any tax payable by him in his capacity as legal
representative if, while his liability for tax remains
undischarged, he creates.a: charge on or disposes of or parts
with any assets of ‘the estate-of the deceased: which are in, or
may come into,his possession, but such liability shall be
limited to the value of thi "asset; 50, charged a’zsposed of or
© parted with. o =

(5) The provisions of sub-sectlo ’of section 1 61, 1 62 and
167 shall, so far as ray be
are not inconsistent wzth he
in relation to a legal repres

representative), held that; w

“11. Section 159 (2) of the Act makes a specific reference to
a reassessment proceeding under Section 147 of the Act.
While Section 159 (2) (a) of the. Act talks of a proceeding
already taken against an Assessee 'before his death’. Section
159 (2) (b) of the Act envisages any proceeding which could
have been taken against the deceased if he had survived. It
permits such a proceeding to be taken against the LRs of the
deceased Assessee even if it had not taken while the Assessee
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was alive. Section 159 (2) (b) is relevant as far as the
present case is concerned.

12. What was sought to be done by the ITO was to initiate
proceedings under Section 147 of the Act against the
deceased Assessee for AY 2008-09. The limitation for
issuance of the notice under Section 147 /148 of the Act was
31st March 2015. On 27" March 2015, when the notice was
issued, the Assessee was already dead. If the Department
intended to proceed under Section 147 of the Act, it could
have done so prior to 31* March 2015 by issuing a notice to
the LRs of the deceased::Beyond that-date it could not have
proceeded in the matter-even'by issuing notice to the LRs of
the Assessee.”. B

This court:-sees no reaso;

in certain

circumstances.—Where - an assessee has appeared in any
- proceeding or cooperated in any inquiry relating to an
assessment or reasiélggmgnt“’"{tmshqll be:déemed that any notice

P Vs )
under any provision of this "4

Erlwhieh is required to be served
upon him, has been duly served upon him in time in
accordance with the provisions of this Act and such assessee
shall be precluded from taking any objection in any
proceeding or inquiry under this Act that the notice was—

(a) not served upon him, or
(b ) not served upon him in time, or
(c) served upon him in an improper manner:
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Provided that nothing contained in this section shall apply
where the assessee has raised such objection before the
completion of such assessment or reassessment."

9.  If the original assessee had lived and later participated in the
proceedings, then, by reason of Section 292BB, she would have been
precluded from saying that no notice was factually served upen her.
When the notice was issued in her name- when she was no longer of
this world, it is inconceivable that she could have participated in the
reassessment proceedings (nor';is: that the "'revenue’s case) to be
estopped from contendlng that- she d1d not recelve 1t The plain
language of Section 292BB 1n* oun op1n1on precludes 1ts apphcatlon

contrary to the revenue’s argument

Rule 10(2) CPC. This couit {55

provision in the Act, to fasten revenue 11ab111ty upon a deceased

pinion that the absence of any

individual, in the absence ¥

proceeding which is really what the present case is all about, renders
fatal the effort of the revenue to impose the tax burden upon a legal
representative. |

11.  As far as the second argument, with regard to the clariﬁcation is
concerned, this court is unpersuaded by the revenue’s argument. The
petitioner’s objection that the transaction with an entity attributed to
the deceased was unsupported by the books furnished to the revenue,
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was straightaway rejected However, the “reasons to believe” are
premised upon such a transaction with one Varun Capital Services
Ltd. (as is evident from the table at Appendix B to that document)

After rejection, of the objection, which meant that according to the

revenue, such a transaction was indeed recorded in the deceased’s

books, the revenue attempted to “correct” the “error” by changing the
name of the entity (with whom the Suspect transaction occurred). This

court is of opinion that such “correctlon” 1s ne1ther mnocuous nor

tth e -J"‘ 3
? RGN

lthe | omlssmn renders the assessment (or
 reassessment as in this case “f”'“ s1t10n of law enunciated in
Asstt. CITv. Hotel Blue Moon (2010) 321 IT‘R 362.

12. In view of the t{gregolnﬂé conclusmns the impugned
reassessment notice and all consequent proceedmgs- including the
reassessment order-have to be and are, hereby quashed. The writ

ot T 'fH R

petition is accordingly allowed but w1thout order on costs.
S RAVINDRA BHAT

(JUDGE)
P MM
: - PRATEEK JALAN
NOVEMBER 19, 2018 (JUDGE)
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