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CORAM:
HON'BLE MR. JUSTICE SANJIV KHANNA
HON'BLE MR. JUSTICE CHANDER SHEKHAR

SANJIV KHANNA, J. (ORAL)
Afore-captioned appeals by the Revenue under Section 260A of

the Income Tax Act, 1961 (‘Act’ for short) in the case of Oriental
Pathways (Nagpur) Pvt. Ltd. relate to Assessment Years 2009-2010 to
2013-2014 and arise from a common order of the Income Tax
Appellate Tribunal dated 28.2.2018. The impugned order upholds the

order passed by thé Coﬁimissioner of Income Tax (Appeals)

(CIT(Appeals) for short) deletlng the penalty imposed by the

recoup the cost of reconstfilét‘l'dn~—mélhtené.nce and operations. The
respondent/assessee had clalmed deprematlon on roads @ 10% under
Section 32 of the Act. ThlS cla1m of the assessee for depreciation was
accepted by the Assessing Officer in the regular assessment under

Section 143(3) of the Act for the assessment year 2009-2010.

3. Subsequently, there was a search and seizure operation under
Section 132 of the Act on 10.12.2012 in case of Bakshi Group,
wherein the premises of the respondent/assessee were also covered.
Consequent to the said search, notice under Section 153 A was issued.

In response to the said notice, the respondent/assessee had filed their
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return of income, in which again depreciation @ 10% under Section

32 of the Act was claimed.

4. In the present appeal, we are not concerned with the
assessment proceedings and whether or not the respondent-assessee
was entitled to claim depreciation on the NH-6 constructed by them on
built, operate and transfer basis. In the present case, we are concerned
with whether or not the Tribﬁpal .Was right in upholding the order
passed by the CIT (Appeals) deletlng penalty under Sectlon 271 (1)(c)

of the Act 1mposed by the Assessmg Ofﬁcer :T"‘:i :

5. The relevant portlon of the order o) ssed by the CIT (Appeals)
reads as under:-

rzgzhal return on
Rs: 34 58,88,959/-. The

'\é‘{"l?‘l/3(3) of the Act on
34.04:76,200/-, by making

dzsallowance of Rs 34 ] 2, 759/- on account of prelzmznary

“7.The appellant Y

,,,,,,

znterference was'’ made by the', AD ‘on other issues
including depreciation, though the appellant has claimed
depreciation on road @ 10% of the capitalized cost. A
Search was carried out in Bakshi group of cases on
10.12.2012 and the case of appellant was also covered in
search. Accordingly, notice under section 1534 was
issued and appellant submitted return of income in
response to the said notice on 03.02.2014, declaring loss
of Rs.34,24,25,559/- which included depreciation
amounting to Rs.30,63,57, 685/-, on roads.
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7.1 The appellant is stated to have been mainly engaged
in the business of development, design, financing,
procurement, engineering and construction, operation
and maintenance of the project highway on NH-6,
Maharashtra on build, operate and transfer basis and
collecting. toll. During assessment proceedings the
appellant was asked to substantiate the claim of
depreciatian on road @10%. The appellant submitted
that it has claimed depreciation in view of the provisions
of section 32 of the Act as per its bona fide belief that
depreciation is allowable to it as per law. However, it
was submitted by the appellant before AO that in view of
the czrcular no. 09/20]4 dated 23 04 2014, 1t has been

4,1.-

ght off of capztalzzea’
t"ll concession period.

claim of a’epreczatlon zn va;’Q ' ‘.
- 11 l

clazmea’ the wrztzng

appellant the clazm ofa’eprec tion has been disallowed.
It is observed from the assessment order that this addition
is not based on any,material or eyi

L*‘-—.—_'t-‘—

during search as nothzng tias been

_ce found and seized
ought out on record
in this regard. The claim of the appellant with respect to
the expenditure incurred has been allowed in view of the
clarification by the CBDT in the above mentioned
circular.  Thus, net addition worked out at
Rs.15,88,50,307/ -. The penalty for concealment of
income/furnishing inaccurate particulars of income under
section 271(l)(c) was initiated. The appellant did not
dispute the issue of addition made in the assessment
order and no further appeal was filed.
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7.2 Durihg penalty proceedings, the AO did not
considered the submission by the appellant favourably. It
was mentioned that the depreciation is allowable only on
the assets which are owned wholly by any assessee and
CBDT has only given its further clarification and not
made any amendment in the existing law. It was also
stated that appellant has only revised its claim on
depreciation on the query of the AO, after a span of 11
months which indicates that appellant has made wrong
claim willfully. After discussing in detail and relying
upon various judgments the AQO, held that it is
concealment of income and levied mininium penalty
@100% of tax sought to be evaded which comes to
Rs.4,90,84, 745/-. ;

It has come to the notice of the Board that
dzsputes have arzsen as to whether the

consz‘ructzon of znfrastructural facilities like
roads/ highways on build operate-transfer
(BOT) basis with right to collect toll is entitled
for depreciation under section 32(I)(ii)of the
Act or the same can be amortized by treating it
as an allowable business expenditure under the

relevant provisions of the Income Tax Act,
1961.
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2. In such projects, (hereinafter referred as
assessee) in terms of concessionaire agreement
with government or its agencies is required to
construct, develop and  maintain  the
infrastructural facility of roads/highways which
inter alia includes laying of road, bridges,
highways, approach roads culverts, public
amenities etc. at its own cost and its utilization
thereof for a specified period. In lieu of
consideration of the expenditure incurred on
construction, operation and maintenance of the
infrastructure facility. covered by the perzod of
the agreement,-thé: assessee is accorded a right
to collect toll fro‘l.'. sers of ;such faczlzty The

developmem‘ ' VIstrL
znfrastructural.‘faczlzty ar‘ef; capitalzzea’ in the

claims are bemg !dzsallowed by the Assessmg
Officer on the grounds that such infrastructural
¢ 1 partly, by the
: ial condition for
claiming depreczatzon and further right fto
collect toll does not fall in any of the categories
of 'intangible assets' specified in sub-clause(ii)
of sub-section (1) of section 32 of the Act.

taxpayer ‘whié

3. In BOT arrangements for development of
roads/ highways, as a matter of general
practice, possession of land is handed over to
the assessee by the Government/notified
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authority for the purposes of construction of the
project without any actual transfer of
ownership and such assessee has only a right to
develop and maintain such asset. It also enjoys
the benefits arising from use of asset through
collection of Toll for a specified period without
having actual ownership over such asset.
Therefore, the rights in the land remain vested
with the Government or its agencies. Thus, as
assessee does not hold any rights in the project
except recovery of toll fee to recoup the
expendzture incurred, it cannot therefore be

treated as an- owner" of the property ezther

clazm of depreczatzo_ ‘

Sfulfillment of ov{vnersth crzterza in such cases.

development of such facility (comprising of
constructzon cost and other pre operatzve

Further, experza’ztu'rel mcurred by the assessee
on such BOT projects brings to it an enduring
benefit in the form of right to collect the toll
during the period of the agreement. Hon'ble
Supreme Court in the case of Madras Industrial
Investment Corporation Ltd. vs. CIT in 225 ITR
802 allowed spreading over of liability over a
number of years on the ground that there was
continuing benefit to the company over a
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period. Therefore, analogously, expenditure
incurred on an infrastructure project for
development of roads/ highways under BOT
agreement may be treated as having been
made/incurred for the purposes of business or
profession of the assessee and same may be
allowed to be spread during the tenure of
concessionaire agreement.

5. In view of above, Central Board of Direct
Taxes, in exercise of the powers conferred
under section 119 of the Act hereby clarifies
that the cost of construction on development of
znfrastructure faczlzty, of roads/hzghways under
BOT projects may be ahzortf" ‘ed and claimed as

(zguré under the Act

allowable busmess expe

6.  The amort;zatzon :allowable may be
hzch ensures that the

computed at- the" rate :

is
,A of
Ger excluding the
time taken for creatzon»-of stich facility.

COI’ZCQSSZOI’ZCZZVQ

7. In the.case where an assessee has claimed
any deductzoﬁ—O i) bf zmtzal ;‘4 ;fof development
of znﬁastructure faczllty of roads/highways
under BOT project in earlier year, the total
deduction so claimed for the assessment year to
the assessment year under consideration may
be deducted from the infrastructure facility of
roads/highways and the cost so reduced shall
be amortized equally over the remaining period

of toll concessionaire agreement.
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8. It is hereby clarified that this circular is
applicable only to those infrastructure projects
for development of road/ highways on BOT
basis where ownership is not vested with the
assessee the concessionaire agreement.

9. This may be brought to the notice of all

3

concerne

7.4 It is observed from the above circular that the board
was aware of the dispute.regarding claim of depreciation
with respect to the built operate transfer (BOT)
agreement and this is squarely covered in the case of the
appellant, which has also been qccepted by the AO In the

said circular, it is clearlyw_rbaght out that in return of

income, assessee's are generally'fclazmzng depreciation on
such capitalized expendzture reatzng it as an intangible
assets in terms of sectzon.,32(l) )of the Act. Tl herefore

depreciation by it was
that it is an allowable
clarified by the circilai tha

ere the assessee incurs
expenditure on a project, he is erztzz‘led to recover cost
incurred by hzm and :accordzngly allowed such
over this liability in

expenditure zncurred spreadzng
different years.

7.5 It is also observed that in the first round of scrutiny
assessment, no such addition was made, but allowed
depreciation as claimed by the appellant. It is only with
respect to the assessment proceedings under section 1534
of the Act that this issue has been raised by the AO and
based on the circular by the CBDT, revision of the claim
of the depreciation made before AO by the appellant. All
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\

the facts regarding claim of depreciation was before the
AO during first round of scrutiny - assessment as well as
later on.

7.6 Here it is to be mentioned that penalty proceedings
are different from the assessment proceedings and simply
because an addition has been made and not challenged
by the assessee shall not make a case for imposition of
automatic penalty for concealment. Any claim which is
found incorrect by the AO and disallowed will not attract
the penalty for concealment in .a' routine manner. Merely,

because the appellant had claimed the depreciation,

which was-not accepted in full and disallowed, that itself
would not attract the penalty una’er section 271 (\)(c). In
the present case, all the facts were.‘dzsclosed fo the AO
and in fact in the f rst.'?"oun‘
said depreczatzon wa

iny assessment, the
owed and accepted
id down by Hon'ble
Reliance

f led in response to netzce i er“ Sectzon 1534 on
3.02.2014, the matter was debatable due to the difference
in legal interpretation between the assessee and the
revenue authorities and the claim was made under
bonafide belief that depreciation is allowable on such
capitalized value of road. This ‘has also been
acknowledged as the practice of industry. The circular of
CBDT, clarifying the issue has been issued on
23.04.2014, which is after the submission of return by the
appellant. Since, the matter was clavified, the appellant
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opted to claim expenditure incurred on project for
development,  construction —and other  operative
expenditure during construction period as per the said
circular by spreading over to the different accounting
years and accordingly, revised the claim of depreciation
by not claiming on road. It is the appellant who brought
this circular to the knowledge of AO, though during
assessment proceedings it was asked by the AO to justify
the same. Hence, during assessment proceedings,
following the clarification of the CBDT, the appellant
provided revised workmg and depreczatzon on road was
withdrawn whereas the ‘expenditure has been claimed.
The same was accepted. A}by‘ the AO The contention of the
AO while levying pen&? tha
submission of revised workin

ere' was a delay in
ppellant is also not
he appellant to act
lalso not form the
; ":e"rzally for concealment
because the appellarft itse ha’s brought this to the
knowledge of AO ay b
revised working ]

tenable because on cann
zmmedzately suo- mot

'putmg, accepted the
pted by the appellant

e-‘ Lefore no appeal was
preferred Ti herefore thzs al nnot be the basis for

imposition of penalty

has relied upon various

case laws. The case of CIT VS. Usha International Ltd.
212 Taxman 519, 2013 relied upon by the AO relates to
the revision of return consequent Upon Survey
proceedings, which was disclosed after being detected
during the course of survey is not applicable as the facts
are distinguishable. The case of appellant is not related

to survey proceedings nor a disclosure of additional
income but claim of depreciation, revised in view of the
Board's circular. With respect to the ratio laid down in
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the case of KP Madhusudan vs. CIT 251 ITR 99, it is
seen that the same is not applicable in the present case
because the appellant itself offered the withdrawal of
depreciation, which was even not detected by the then AO
in the first round of scrutiny proceedings. All the facts
regarding claim of depreciation on road was clearly
mentioned in the details submitted by the appellant and
also mentioned in the audited accounts. Therefore, the
appellant has not concealed any fact nor furnished any
wrong particulars of income and duly discharged its duty.
Therefore, this is disﬁng'uishable The AQO has also relied
upon the ratio in the case of CIT “vs. Zoom
Communication P. Ltd. zn_ITA No.07/2010.” T} he fact of
the said case is not -appli¢ ible :to he case of appellant
because in the said. case K na’ that the assessee

was not acting bona f A an

T

re ,A,as a positive iricome

has withdrawn its claz' s§essment proceedings.
The case of CIT vs. Brahmaputra Consortium Ltd., relied

upon by the appéf;_llﬁaﬁ ybgequgn {tthe decision of CIT
vs. Zoom Communication-P:\Ltd"(supra) as mentioned by
the AO.

7.9 It is also seen that the AO has not clearly brought out
that whether it is a case of furnishing inaccurate
particulars of income or concealment of income as it is
stated in para 5 that:

"Consequentially, as the default of the assessee
under section 271(1)(c) is established, penalty of
Rs.4,90,84,745/- @100% of the tax sought to be
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\

evaded for furnishing inaccurate particulars of
income and thereby concealment of income as

discussed above, is imposed under section
271(1)(c) of the IT Act, 1961."

7.10. In view of the above facts and discussions in
foregoing paragraphs regarding position of law,
considering the submission by the appellant and looking
to the circumstance in which the appellant revised its
claim, based on the clarification by the CBDT, the
concealment of income for imposition of penalty under
section 271 (1)(c) of the Act is not established. Therefore,
relying upon the ratio laid down in the case of CIT vs.
Brahmaputra Consortzum Ltd w(Supra) and CIT vs.
Reliance Petroproducts-P, thd' ‘(Sup}a) and on the facts
and circumstances of the: case eld that penalty for
concealment of zncome unde section 271(1)(c)of the Act
is not attracted in the cas wlfthe same is deleted

6. The aforesaid order::i

of the Act. It refers to dlvergence of legal op1n10n on the question
whether an assessee, who has construc;c}e;qmg:f infrastructure project
such as roads or hlghways on bu11d operaté and transfer basis could
claim depreciation or was entitled to treat the entire cost as amortized
expenditure, an expression not used in the Act. These were highly
debateable and contentious issues. Noticeably, the Assessing officer

had allowed the claim for depreciation on roads @ 10% under Section

32 of the Act in the original assessment proceedings.

ITA 929/2018+connected Page 14 of 16



2018:DHC:8332-DB

7. Learned counsel for the Revenue has drawn our attention to
Circular No.9 of 2012 dated 23" April, 2014, issued by the Central
Board of Direct Taxes. This circular has been reproduced in the
reasoning given by the CIT (Appeals) and hence, is not being referred
to and quoted separately. Circular refers to disputes that had arisen on
the question of depreciation or amortization/revenue expenditure. The
Board felt that the infrastructure fé.cility was not owned partly or

wholly by the tax payer and hence~ would not satisfy the essential

condition of "ownershlp requlred for clalmmg deprec1at10n At the

LY ENL

which ensures that the ent
infrastructure facility would
concessionaire agreement afterexchiflingithe time taken for creation

of facility.'

8.  No doubt, this c1rcu1ar : ’ ;sé of the Revenue but we

~was not covered by a de01ded ﬁJudigment of thé Jurlsd1ct10na1 ngh
Court or the Supreme Court. Pertinently, paragraph 7 of the circular
states that assessee could have claimed deduction in an earlier year.
This deduction would necessarily imply depreciation. In such cases,
the assessee could deduct the amount of "depreciation" to compute the
reduced cost of infrastructure facility for road/highway and amortized
the reduced amount equally over the remaining period of the

concessionaire agreement. In the present case, the respondent-assessee
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had already filed return for the year in question claiming deprecation,
which had been allowed by the Assessing Officer. In the aforesaid
position the respondent-assessee did not consider it appropriate to
modify the claim that had been allowed and accepted in the regular
assessment in the return filed pursuant to notice under Section 153A
of the Act. The conduct of the respondent-assessee or examination of
facts has been found and held to be bonafide. Facts of the case cannot

and would not justify levy of penalty under Sectlon 271(1)(c).

9.  Findings of the CIT (Appeals) and the Tribunal deletmg penalty

are reasonable -and Just1ﬁed and- pr1mar1ly pred1cated on facts. No

ground or reason to 1nterfere w1th‘ the order of the Tr1bunal -affirming

the order of the CIT (Appeals) 1s mad )

10.

order as to costs.

AUGUST 28, 2018
tp
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