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$~19 & 21 

* IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI 

Date of decision: 2
nd

 August, 2018. 

+     ITA 311/2017 

 CHEIL INDIA PRIVATE LTD.  ..... Appellant 

   Through : Mr.Salil Kapoor with Mr.Sumit Lalchandani  

     and Ms.A.Kapoor, Advocates. 

 

    versus 

 

 PRINCIPAL COMMISSIONER OF INCOME TAX-III 

..... Respondent 

   Through : Mr. Zoheb Hossain, Sr.Standing Counsel  

with Mr.Deepak Anand, Jr.Standing 

Counsel. 

 

+     ITA 708/2017 

 PR. COMMISSIONER OF INCOME TAX- 2     ..... Appellant 

   Through : Mr. Zoheb Hossain, Sr.Standing Counsel  

with Mr.Deepak Anand, Jr.Standing 

Counsel. 

 

    versus 

 M/S CHEIL INDIA PVT. LTD.    ..... Respondent 

   Through : Mr.Salil Kapoor with Mr.Sumit Lalchandani  

     and Ms.A.Kapoor, Advocates. 
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 CORAM: 

HON'BLE MR. JUSTICE SANJIV KHANNA 

HON'BLE MR. JUSTICE CHANDER SHEKHAR 

 

SANJIV KHANNA, J. (ORAL) 

Present appeal by Cheil India Private Limited under Section 

260A of the Income Tax Act, 1961("Act" for short) relates to the 

assessment year 2011-12. It impugns the order dated 9
th 

December, 

2016 of the Income Tax Appellate Tribunal (hereinafter referred to as 

the „Tribunal‟) passed in ITA No.6185/Del./2014. 

2.  Cheil India Private Limited ("assessee") had suffered a best 

judgment assessment vide order of the Assessing Officer dated 28
th  

March, 2014 under Section 144 of the Act. Additions of 

Rs.3,01,15,968/- and Rs. 1,31,46,91,575/- were made on account of 

low net profit ratio and difference in the receipts as declared and the 

receipts as shown in Form No.26AS, respectively. 

3. The Commissioner of Income Tax (Appeals) ("CIT (Appeals)" 

for short) vide his order dated 20
th 

October, 2014 upheld the decision 

of the Assessing Officer in passing the best judgment assessment 

order. Notwithstanding the said findings, the CIT (Appeals) proceeded 

to examine the additions made by the Assessing Officer on merits, by 

directing the Assessing Officer to issue notices under Section 133(6) 

of the Act to 22 vendors picked on sample basis. Notices were issued, 

to which some of the venders had replied while some others did not 

respond. In some cases, there was difference in figures confirmed by 

vendors. The CIT (Appeals) upheld addition to the extent of 
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Rs.89,46,18,940/- on account of difference in receipts declared and 

shown in Form 26AS, equal to the amount of the receipts not 

confirmed by the vendors to whom notice was issued and 

discrepancies in the figure was confirmed. In addition, ad hoc 

disallowance @ 50% i.e. Rs. 23,93,44,462 was made, observing that 

there would be bogus vouchers from vendors to whom notices were 

not issued.  Addition of Rs.3,01,15,968/- on account of low Gross 

Profit rate was upheld. The CIT (Appeal) invoked Section 40(a)(ia) of 

the Act and made a new addition of Rs. 61, 99, 129/. 

4. Tribunal in the impugned order dated 9
th

 December, 2016 has 

referred to an earlier order dated 17
th
 August, 2016 passed by them in 

relation to Assessment Year 2010-11 in the appellant-assessee‟s case, 

wherein the issue of “receipt” was restored to the file of the Assessing 

Officer to be decided afresh.  This order records that the appellant-

assessee had not declared receipts from their clients on the income 

side and payments from vendors on the expenditure side.  According 

to the Tribunal, the said way of presenting the accounts would not 

conclusively prove under-statement of income, which was an aspect to 

be determined on the touchstone of the factual and legal position.  The 

matter was restored to the Assessing Officer, who was required to 

procure requisite details from vendors and thereafter make re-

conciliation of the transactions recorded in the books of accounts.   

Even for the earlier assessment year 2009-10, this issue had been 

remanded by the Tribunal to the Assessing Officer for the same 

reason.   
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5. On the question of ad hoc deduction, the Tribunal has recorded 

that no notice has been issued to the vendors to whom payments had 

been made by raising bills.  Therefore, the issue was required to be re-

examined threadbare and exhaustively by  the Assessing Officer after 

procuring requisite information and dwelling on the same as per law.  

The assessee obviously would be given an opportunity.   

6. On the question of addition made by applying Section 40 (a)(ia) 

of the Act, a number of arguments were raised by the 

appellant/assessee.  Tribunal has observed that in view of order of 

remand in respect of payments to vendors, etc, the question required 

fresh determination after providing the assessee an opportunity of 

being heard.  The Assessing Officer would make due verification.  

The Tribunal also referred to their order for the Assessment Year 

2010-11, holding that the appellant-assessee was not a sub-contractor, 

but an agent and, therefore, Section 194C of the Act would not be 

attracted.   

7. Before us, learned counsel for the appellant/assessee had drawn 

our attention and had questioned best judgment assessment order 

under Section 144 of the Act.  We would notice the said facts and the 

contra assertions of the appellant-assessee and the Revenue.   

8. Assessment proceedings had commenced by issue of notice on 

19
th 

September, 2012 fixing the hearing on 24
th 

September, 2012. As 

per Revenue this notice was not complied with. Appellant/assessee 

however, states that they had vide letter dated 28
th 

September, 2012 

requested for adjournment for the reason that proceedings for 

Assessment Year 2009-10 were pending. Appellant/assessee states 
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that thereafter notice dated 28
th 

September, 2012 was issued fixing the 

hearing on 27
th 

September, 2012.  It is submitted that notice for 

hearing on 27
th 

September, 2012 could not have been issued on 28
th 

September, 2012. On 15
th 

July, 2013, another notice was issued for 

hearing on 30
th 

July 2013, which hearing was attended. On 13
th 

September, 2013, another notice was issued for hearing on 20
th 

September, 2013.  According to the Assessing Officer there was non-

compliance, but the appellant/assessee states that they had sought an 

adjournment for the reason that proceedings for AY 2010-11 were 

pending.  Appellant/assessee state that the next hearings fixed on 27
th 

September, 2013 and 15
th 

October, 2013 were attended. Assessing 

officer however claims that there was non-compliance. Thereafter, on 

27
th 

November, 2013 notice was issued fixing the date of hearing for 

11
th 

December, 2013. Assessing officer states that there was non-

compliance. According to appellant-assessee, they had sought 

adjournment on 13
th 

December, 2013 which request was acceded to 

and the case was adjourned sine-die. Thereafter assessment order 

dated 28
th 

March, 2014 was passed three months after the last hearing, 

i.e. 11
th 

December, 2013.    

9. Given the nature of disputes raised, the factual matrix to be 

ascertained and the order of the CIT (Appeals), we would observe that 

the Tribunal was justified in remanding the matter to the Assessing 

Officer on all questions which were somewhat inter connected.  This 

was a case of best judgment-assessment which had lead to a detailed 

inquiry by the CIT (Appeals).  Issues raised and to be decided, were 

2018:DHC:4821-DB



 

ITA Nos.311/17 & 708/17                                                                                                     Page 6 of 6 

 

pending on remand before the Assessing Officer in proceedings for 

other years.   

10. Learned counsel for appellant-assessee submits that they are not 

per se objecting to remand but apprehend that the Assessing Officer 

would issue notice to all parties with whom they had business 

transactions. This, it was submitted that would cause harassment and 

inconvenience.  This would adversely impact business of the 

appellant/assessee.  

11. The Assessing Officer has to examine factual aspects. We hope 

and trust that the Assessing Officer will duly take into consideration 

apprehensions and fears of the appellant/assessee and hold enquiry as 

required and necessary, as per the procedure prescribed by law.  

12. In the aforesaid circumstances, we are not inclined to interfere 

with the impugned order, whereby the issues have been remanded to 

the Assessing Officer for fresh and de novo decision and adjudication. 

13. With the above observations, the ITAs are dismissed, with no 

order as to Costs.  

 

 

       SANJIV KHANNA, J 

 

      CHANDER SHEKHAR, J 

AUGUST 02, 2018/sa/2 
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