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MR. JUSTICE S. RAVINDRA BHAT (OPEN COURT)

%
1. The revenue has filed the present appeal against the impugned order

dated 15.07.2014 passed by the Income Tax Appellate Tribunal (hereinafter
referred to as, “ITAT”) in ITA No0.5979/DEL/2012, relating to the
Assessment Year 2009-10..The question of [aw urged by the revenue in the
instant appedl is:

“Whether in view of Section 199 of the Income Tax Act, 1961, the
assessee was entitled to the TDS without offering the
corresponding income i.e. total receipts of Rs.19,08,20,903/-to
taxation by declaring it as total income?”

2. The factsinvolved in the present appeal are that during the year under
consideration, the respondent (hereinafter referred to as, “the assessee”)

derived income from the business of erection, commissioning and
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installation of towers on contract basis. It filed its returns for the relevant
assessment year on 29.03.2010 and the returns were processed under Section
143(1) of the Income Tax Act, 1961 (hereafter referred to as, “the Act”).The
Assessing Officer (AO) noticed that as per Form 26AS statement, though
the total receipts declared by the assessee was X 6,20,99,368/- (as opposed
to < 19,08,20,903/-), the TDS claimed was X 1,20,73,097/-. The assessee's
explanation for the discrepancy was that a vendor had billed M/s Relcom
Engineering Pvt. Ltd. (“REPL"), its sister company, for the work but had
mistakenly mentioned its (assessee’s) -‘PAN. in the TDS certificate, thus
inadvertently crediting its'TDS account in the 26AS statement, which is
PAN based.

3. The assessee had claimed credit of al TDS certificates, including that
related to M/s REPL but the income of this certificate was nat reflected in
the Profit and Loss Account. The total TDS claim made by the assessee was
< 1,20,73,097/- against a total - of ¥19,08,20,903/- received. The assessee
stated that the benefit of the TDS certificate mistakenly issued in its PAN
name has not been availed by-M/s REPL. The Assessing Officer (AO)
rgjected this claim relying-on Section 199 of the Act and held that the TDS
credit should be allowed to the person from whose income the deduction
was made. Therefore, according to the AO, the assessee, instead of claiming
the credit of the TDS which did not belong to it, should have approached the
vendors for correction of their record. The AO held that since out of the total
receipts of T 19,08,20,903/-, the assessee received only X 6,20,99,368/- (and
the rest of the amount was received by Ms/ REPL), the TDS could be
claimed only against the said amount of ¥ 6,20,99,368/-.
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4, The assessee appealed against the AO’'s order before the
Commissioner of Income Tax (Appeas) (hereinafter referred to as, CIT(A))
who, by its order dated 20.09.2012, allowed the TDS claim. The CIT(A)
noted that the assessee had categorically stated that the benefit of TDS
claimed by it had not been availed by M/s REPL. Thus, the CIT(A) allowed
assessee’'s claim, on the ground that since the assessee had already paid the
due taxes in M/s REPL (both companies being a part of the same group), it
would be a travesty of justice to not alow the benefit of TDS to the

assessee. The observations of CIT(A)-arereproduced below:

“4.2 | have carefully considered the submissions made by the
appellant and the assessment order framed by the AO and | am
of the considered opinion that there is no technicality involved in
theissue and it is purely a matter of applying little bit of common
sense. It isclear fromthe narrations in the preceding paragraphs
that there is an apparent mistake on the part of the vendor who
has billed M/s. REPL for the work, but has mistakenly mentioned
the PAN of M/s. Relcom in the TDS certificate. Thus, the credit of
TDS has gone in' the account. of -M/s.. Relcom in the 26AS
statement, which is. PAN based. The appellant found it
cumbersome to get fresh.corrected-certificates from the vendor
and to approach the TDS divison of the department for
necessary rectification in the 26AS statement. Instead, the group
decided that both the concerns belong to the same group and it
would be easier to claim refund in M/s. Relcom and pay the due
taxes in M/s. REPL. This is exactly what has transpired. Snce,
the appellant has already paid the due taxes in M/s. REPL, it
would be a travesty of justice to not allow the benefit of TDSin
M/s. Relcom. Therefore, the AO is directed to allow the benefit of
TDS claim of the appellant as per the TDS certificates submitted
by it...”
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The ITAT, by itsimpugned order dated 15.07.2014, dismissed the revenue's
appeal against the order of the CIT(A).

5. The revenue in the present appeal has urged that the CIT(A) and the
ITAT could not have allowed the entire TDS amount of I 1,20,73,097/-
claimed by the assessee as the deduction was not made in respect of the
assessee’s income and it was, instead, made in respect of M/s REPL’s
income. In support of this contention, the revenue relies on the provisions of
Section 199 of the Act. The revenue also contended that in the absence of
the assessee offering the corresponding income;. i.e. total receipts of X
19,08,20,903/- for taxation by declaring tota income, the assessee’'s TDS
claim could not have been allowed. Thus, the revenue submits, the defective
TDS amount of X 93,72,097/- should be disallowed and.the only legitimate
clam is that of ¥ 27,01,000/- against the declared total receipts of X
6,20,99,368/-.

6. Having heard the submissions made on behalf of the revenue and after
a perusa the orders passed by the CIT(A) and the ITAT, we are of opinion
that the said orders do not call for any interference and were warranted and
justified in the facts and circumstances of' the case. Before we proceed to
elaborate on our reasons for the same, a perusal of Section 199 of the Act is

necessary. Section 199 reads as follows:

“199. Credit for tax deducted.

(1) Any deduction made in accordance with the foregoing
provisions of this Chapter and paid to the Central Government
shall be treated as a payment of tax on behalf of the person from
whose income the deduction was made, or of the owner of the
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security, or of the depositor or of the owner of property or of the
unit-holder, or of the shareholder, as the case may be.

(2) Any sum referred to in sub-section (1A) of section 192 and
paid to the Central Government shall be treated as the tax paid
on behalf of the person in respect of whose income such payment
of tax has been made.

(3) The Board may, for the purposes of giving credit in respect of
tax deducted or tax paid in terms of the provisons of this
Chapter, make such rules as may be necessary, including the
rules for the purposes of giving credit to a person other than
those referred to in sub-section (1) and sub-section (2) and also
the assessment year for which such credit may be given.”

7. The revenue relies on the phrase “ shall be treated as a payment of tax
on behalf of the person from whose income the deduction was made’ to
contend that the assessee’s TDS claim cannot be based on the receipts of
M/s REPL. However, the assessee fairly admitted throughout the
proceedings for its TDS claim of I 1,20,73,097/- that the benefit of such
clam has not been availed by M/s. REPL. Therefore, the revenue, having
assessed M/s REPL’ sincome inrespect to such TDS claim cannot now deny
the assessee’ s claim on the mere technical ground that the income in respect
of the said TDS claim was not that of the assessee, given that M/s Relcom
(the assessee) and M/s REPL are sister concerns and M/s REPL has not
raised any objection with regard to the assessee’'s TDS clam of %
1,20,73,097/-.

8. This Court’ s reasoning is supported by aruling of the Division Bench
of the Andhra Pradesh High Court in CIT v. Bhooratnam, (2013) 357 ITR
196 (AP), where the Court noted as follows:
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“In our view, the CIT (Appeals) and the Tribunal have rightly
held that the assessee is entitled to the credit of the TDS
mentioned in the TDS certificates issued by the contractor,
whether the said certificate is issued in the name of the Joint
Venture or in the name of a Director of the assessee company.
They have considered the terms of the agreement dated 12-03-
2003 among the parties to the joint venture and held that credit
for TDS certificates cannot be denied to the assessee while
assessing the contract receipts mentioned in the said certificates
as income of the assessee. The income shown in the TDS
certificates has either to be taxed in the hands of the joint venture
or in the hands of the individual-co-joint venturer. As the joint
venture has not filed return of income and claimed credit for TDS
certificates and the TDS certificates have not been doubted,
credit has to be granted to the TDS mentioned. therein for the
assessee.

XXX XXX XXX

The Revenue cannot be allowed to retain tax deducted at source
without credit being available to anybody. If credit of tax is not
allowed to the assessee, and the joint venture has not filed a
return of income, then credit of the TDS cannot be taken by
anybody. This is-not the spirit and intention of law.” (emphasis
supplied)

9. At this stage, it is aso relevant to note the provisions of Rule 37BA of
the Income Tax Rules, 1962, which envisions grant of TDS credit to entities
other than the deductee (herein, M/s REPL). We must clarify that we are not
oblivious of the fact that Rule 37BA is not directly applicable in the facts of
this case. The reliance placed on Rule 37BA is merely to demonstrate that in
not al circumstancesis TDS credit given to the deductee.

10. This Court relies upon the well-settled dictum that procedure is the

handmaid of justice, and it cannot be used to hamper the cause of justice
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[Sardar Amarjit Sngh Kalra v. Pramod Gupta, (2003) 3 SCC 272].
Therefore, the revenue’ s contention that the assessee, instead of claiming the
entire TDS amount, ought to have sought a correction of the vendor's
mistake, would unnecessarily prolong the entire process of seeking refund
based on TDS credit.

11. In light of the aforesaid reasons, the question of law framed is

answered against the revenue and the appeal is accordingly dismissed.

S RAVINDRA BHAT
(JUDGE)

R.K.GAUBA
(JUDGE)
JANUARY 16, 2015
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