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SANJEEV SACHDEVA J

1. lTA No 254/2013 pertams 46 Assessment'

04 and lmpugns order of ITAT dated 28 08 2012 & ITA
No.313/2013 pertams to Ass essment Year 2007-08

and impugns order of ITAT dated 19 10 2012.

2. These appeals have been filed by the' Revenue under

section 260A of the Income Tax Act,’ 1961 (for short

ITA 254/2013 & 313/2013 ' . . Pagelof23
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“the Act”) impdgning the orders ITAT hae accepted the
appeals of the Assessee and deleted the additions
made by the Assessing Officer with regard to product

improvement expenSQS:;fz'sz=*’z:Ih e: »;A,_s_sessing | Officer had

*'.“"‘

treated the product lmprovement‘ expe "ses as capital

.'

4 v; . &
expendlture and dlsallowed equlvalent amount as

ST

3. The Assessee is a Company Wthh is mvolved h;n tlge
i 2 X g {i‘ el gs

[
.

3
L

g A e e
,‘_:A\._.,,._-v Tt e e

business of softvv-a,r‘ ;,devel,op,ment The commerc:lal

”‘}

L‘»s‘

operations started ln \,th’e”; nanmal Year 2002 03. Th

,,r S

Assessee prowdes ereless solutlons for moblr_al;;,e
onsumers hand enterprlses software
® ;_.‘:.' F eI

:é‘

%fggmg

.rt-

software prvofeSSIonals They developed neV\; software
and were alsoulnvolved ln contlnuous improvement in
the existing software in terms of improvem.ents, speed,
usage, storage and providing enhanced features. The

Assessee had signed revenue sharing agreements

ITA 254/2013 & 313/2013 Page 2 of 23
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with mobile service providers like Airtel, Vodafone, efc.

ITA 254 of 2013

4. During the Assessment Year 2003 04, the Assessee

R

- had capltallzed the-; product developm, t expenses

changing teohnologles;éh(‘ﬁ to 'keep pace, the

Assessee was required to upgrade/ifnprove/modify
its product on constant basis. Product improvement

was part and parcel of the business of the Assessee.

ITA 254/2013 & 313/2013 ' Page3 0f23
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|
The expenses mcurred by the Assessee for product

improvement dld not result in any new product,

however mod|f|e|d and new features Were added to

i

the e><|st|ng product dependlng n market/techno|ogy

these

=‘_T,he ' A’sses‘see’: c,|a|med

mobile communications:

The Assessing Offig

‘dated 23 01 200‘6 treatedt thi

carry out fuftner improvement’in the sOftware~and the
expenses lncurred were to enhance the value of the
capital asset re}sulting in endurlng Ibeneflt The

Assessing Officer thus disallowedi the product

. ITA 254/2013 & 313/2013 f : Page 4 of 23
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‘improvement ekpenses, of Rs.90,37,605/- holding

them to be capital in nature.

7. The CIT (Appeals), vide his order dated 02.02.2010,
dismissed the-appeal of the As-'s’esse:ekand confirmed

the findings -of the Assessing,,Offiee;r that the

exﬁéns’.?’s lncurred by ‘the SpeC|aI|zed tea

1:‘ﬁrela:t’ed':to produ_ct.-i.‘deve'_lopme"nt and

. { B

r_e_‘sulite L

(Appeals) Conﬂrmed the ﬂndlngs of the Assessmg

Officer that the nature of actlvrty undertaken by the

[Jf'
. software development team had resulted in creatgpn
, i g ".‘, :‘%‘7\4
of new products and asséts. which weré- having |

H

v

enha nced-?-'featu r”es of enduring benefit: ™

.
L -
Ve i 7

8. Aggneved by the order c‘ated 02 02. 2012 of the CIT
(Appeals), the Assessee flled an aopeal before the
ITAT, who vide the order dated 28.08.2012 have

. agreed with the contention of the Assessee.

ITA 254/2013 & 313/2013 Page 5 0of 23
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_9. The ITAT noticed that in the immedia:teiy preceding
assessment year, total expenditure incgrred by the
Assessee was of.i Rs.10,68,788/-, which was allowed
by the Assessing‘ Officer - and. in tne succeeding

assessment"wyear 25,76,145/-

expendlture of Rs’l

lv

i expenses in  the

disallowed. In view of the‘hfact that expenditure in the

e

to""tards produot lmprovement expenses

Assessment Year 2006 o/ .th

-l

ot

dlsallowance‘made |n the ye'ar under conS|derat|on

was not justified.

10. The ITAT also noticed the fact that the software was

developed in the earlier year and during the year

ITA 254/2013 & 313/2013 : Page 6 of 23
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under consideration, improvement was done and on
account of which, the Assessee had incurred
expenditure towards salary, communication

expenses, hostin'g charges; eq_u:ilpment hire charges,

o

Qegal and

g
e f,‘x’

office _ireht, = elec’;tr.'ioél ; expensesf"‘?‘

H —t
I

g ‘
(h 4
& capital in nature. ’t\
i i
s‘;‘ 9{“
11 ' The lTAT relied . lon he deC|S|on of the Delhi ng‘h
Court in- the Cabe of CIT vs.' ASAH/sINDIA SAFETY
Court vrelylng “or)m
AR B <
decrsrone of the Supreme Court held as (inder:-
“.....the test oft"enduringibeneﬂt is not a certain
or a conclusive test which the courts can apply
almost by rote. What is required to be seen is
' the real intent and purpose of the exbenditure

ITA 254/2013 & 3122013 . : Page 7 of 23
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and ‘ Whetherl“ the " expenditure results in
creation'of fixed capital for the Assessee. It is
important to bear in mind that what is
required to be seen is not whether the
advantage]obtained lasts forever but whether

"u
S

the aexpense ilncurred doe5x away -with a

B 'vl
1( : s

ecurrlng expense(s) defrayed towards runn‘ing

-5

a busmess as. against an expense undertaken,.

A.l:

M‘for “the benefit of the busmess as a Whole : '*ig’"

~which enables[ the profit rnaking structure ‘to R]Li\

RERRAFOH )

P &8

\ B . work more eff|c1ently leavmg the source of the ikl
/ [k
i profit—making structure untouched, would, ‘;;

3 our view, be.: an expense 1n the nature of
. SN :
revenue expendlture Fine ;‘ tunlng busmess

v:\‘ ¢

S
e

§ b

effectwely, eff|C|entIc

\

profitably leavmg the flxed assets untouched

u HER ,;,u.«

Would belan expenditure in ‘the nature of
r,evenue' expenditure even though the
advantage may last for an indefinite ‘period.
The test of enduring benefit or advantage
. would thus collapse in such like cases. It would,

in our view, be only truer in cases which deal

ITA 254/2013 & 313/2013 , ' . Page 8 of 23
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with technology and software applieation,
which do not in any manner supplant the
source of income or added to the fixed capital

of the Assessee.”

12. The ITAT also relled on:the. Judgment of., the Delhi High

Court in the case of //VDO RAMA SVNTHET/GS /ND/A] Lrp.,

(zmr) 333 rm 78 ma } wherem the Court;pha'st held

}’\X .
engmeermg fee, etc and lncurred in the normal course
pz

. Lid: . . ’fi'ﬁ
of business towa’rd's the '-‘aSSIgnment given to

t i

r
!

St S SR

a,;
"'-t{“a

Capltal fleld but to carry ‘on.fexisting

13. The ITAT held that no capital asset had been acquired
by the Assessee and the major portion of the

expenses on account of salary paid, rent, consultancy -

ITA 254/2013 & 313/2013 . . Page 9 0f 23
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1
1

charges, electricity charges, etc. were not for creating
any capital asset used for enduring benefit but were
incurred in the normal course of business and were

thus revenue in nature.

wiy 1 ,.‘A_.'
i P A
L

14. Havrng heard counsel for the revenue and ConSIdermg
"~ the grounds of appeal we - flnd no merlt |n the appeal

us‘?y

The flndlngs recorded by the ITAT are factdal lThe_

lTAT;‘:has held lhatt’ln the lmmedlately pr

;- e 1 T e T
o .l . i A
's assessment year, 'total expendlture incurred by the

o :
\J 2{ Assessee towards* ‘produot -lmprovement was odf
’ Rs.lO ,68,788/-, Whloh Was allowed by the Assessmg
{lOfﬂoer and: in the Isucoeedlng ass essment yez;r
elxpendlt-dre ol;-Rs ak ?5 76 145/— wag also allowed by
the\! Assesslng Ofﬂcer l—urther that th.-e' Clalm '{of the
Assesseef ; 'of-i Rs 2 05 43 448/- [tovvlards product
improvement' e*penses-in-the"y‘e"“a'r :2006—07 was also
not disallowed.
' 15. The ITAT has he,ld that in view of the fact that

ITA 254/2013 & 313/2013 . Page 10 of 23
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expenditure in the immediate preceding assessment
year and in the immediate snsoeeding assessmen’r
year had been allowed and no disallowance had been
made towards produci improvement expenses “for the

Assessment Year 2006 07 the dlsa|lowance made in

the year under cons1derat|on is not Justlfled

16.
,' | .
nthe ',,-l'.earller years and dunng the vyear~ 1
. -‘“»:r-L : . LR

;“s' consnderatlon |mprovement was done and on accounr
.:'-‘ ;m
of which, the Asses‘see had incurred expend|ture

,e

t;;f towards salary, cornmunication expens_es, hostlng

‘ harges equlpment hlre charges offlce rent, electrr al

consultancy’ charges. These ‘eXpen'ses.?.'fha_v'f‘e' been
held to be revenué in nature.

b
-

17. The ITAT has found that no capital asset had been
acquired or ‘created by the Assessee. The major

portion of the expenses on account of salary paid,

ITA 254/2013 & 313/2013 ' Page 11 0f 23 °
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rent, consultancy charges, electricity charges, etc.
were not for creating any capital asset used for
enduring benefit but were incurred 'in .the normal

course of business, and were revenue in nature.

A I

ﬁ8. The Assessee IS engaged in the. busrness of prowdmg

wrreless solutlon for mob|le consumers and enterpnse

produot of the Assessee' relates to moblle phone

IM

"_ " ./,'.

Updates to the exrstlng software are prowded vrrtually

on day to day basrs The requrrement of moblle users

keeps. Changlng rapldly To keep pac:e W|th the rapid

Changlng requ1rement of. moblle users the software

software and providing new updates' and product
features by modifying the existing features and by

adding new features to the existing :product. The

ITA 254/2013 & 313/2013 .+ Pagel20f23 -
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company which is] not able to keep pace with the
increasing demands for newer products and features
is left behind for not being able to keep pace with the
improvements in the imdustry. _Keeping .in view the

- )

rapid changlng requ1rements every oompany in the

s

fleld of software development speolaHy |n\'h‘mo,blle

I
products and provrde updates on regular-'w

3= |

Software upgradatlon is requrred to keep and ensur'e

marketability of th'é sa'id’ product. Saleability of- a

%
& |

-~ x\,

‘t ’1
tr K
v} software or upgrade lasts only as long as a newer

v
e

«t
“update or upgrade g not avallable ‘The perlod

s

between one upgrﬂde and the other is not substantlal
3 . ot ,r,'i'

oné: and as such there may be no. endurlngrbeneflt of
the software ThlS IS ‘clear and apparent from the
amounts spent:on'isoftware improveme‘nt.

19. To keep pace with the requirements and ensure

product saleability, software development companies

have to constantly incur expenditure to upgrade,

ITA 254/2013 &'313/2013 : Page 13 0f 23



2013:DHC:7855-DB

improve and remove problem areas of the software.
They have to employ professionals whose job is to
continuously upgrade the software and provide newer

features and updates on a regular basis. The s.helf life

i

of the software Wlthout oonstant lmprovement would

be very small Sy

20. Expendlture Wthh \enables the proflt makmg structure

l‘ N _)'{‘v,‘i" ‘\ ) \&l
Ly ’ ik
fto Work more efflolently Ieavmg the source of ,proflt
.'-u 4 T.'h 1 . \:'31
makmg structure untouohed Would be revenue |q
i

I3

#l
il

1
i

¢!

i}:.E nature.

i d

‘.'.rl

21. The facts as noticed -herein above show that th“e
R_evenue‘f:._ha‘e, not -disputed the fo||owmg factual

.l Yege o :
position

B " - . ‘ 4
(A) TheéAssessee Was. irivolved in“business of software

development. ,,

sl N

(B) The software developed by the Assessee was used in

mobile phones and instant messaging.

ITA 254/2013 & 313/2013 . Page 14 of 23
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(C) The original cost for development of software was
‘capitalised. The quantum of the said development

cost was/is not in dispute or under challenge.

(D) The respondent -Assessee incurred product

|mprovement v‘ expenses whioh‘ _ related to -

upgradatlon lhﬁprovement removal ofi-f""-glltches of

‘the eXIstlng or already developed software The
5, (v'?‘
quantum of expenses and the nature of character of

s‘!'

the expenses 1ncurred | €. software lmprovement and :

| The question ralsed |s whether expenses incurred o

upgrading, lmprovmg or removmg problem areas in a‘_n

revenue xpendltu

e

re.’ The ﬂndlng of the trlbunal is that

P
‘s

these . upgradatlons were requlred Constantly and

rapidly changlng"requwements of the mobile phone

" users. The Assessee was Competing with other

software providers. Thus, new features, upgrades,

ITA 254/2013 & 313/2013 ' ' Page 15 of 23
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patches for removing glitches had to be provided, to
keep up with matching needs and requirements of the

mobile phone users.

23. The aforesard expendlture d|d not brlng into existence
R g

a new asset but rectlfled and lmproved the produot

bern’g sold. It is accepted ‘that there hasto be, rec;Hrnng

expenditure which 'has to be incurred in; the Sald

l'.Thls

i
e e F« ',
x"‘|

- expenditure was incurred fOr re‘moval of obstructlons!

N ?’)
tv restrictions or disabilitl s on the sale and to ensure‘

“business to ensure sale of the software.

that there was demand of the sald product. These

M

Were normal day -to- day expenses for running the

(

‘a' L
Yo,

busrness ln q:uestlon and d|d not create endu' ’ng rlghts ’

<l
\'-7‘

or advantage or benefit over a long penod tlme Whlle

deterrninihg “and 'déClding a que’stlon Whether the
expenditure IS 'Ca"}d'ital “or revénue in nature, the
determination should be based upon consideration of
‘ facts and circumstances and by applying principles of

commercial trading and business expediency.

ITA 254/2013 & 313/2013 ‘ Page 16 of 23
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20

Enduring benefit test is not a universal test and can
breaks down. We find that the said principles have
been rightly applied by the tribunal in the facts of the

present case to hold that expenditure.incurred was
. ‘ E . - . R T )
revenue in‘nature and not capital:

| ’ e .
i .l\

24. In case the expendlture |s not |nourred on the sald

‘.N Y . i 4 "‘

%,
capltal asset the1 same Would become unsalable\and

e ‘-, L o ) . " ‘hl

obsolete Therefore to ensure marketablllt_

w--

’ exrstrng repeated and constant icost had to be mourred

i m] '
£ - i}
i . f )

n
3
i
£
£
i
1

;to upgrade and remove" g'litohes- eto. In  such

I

cwcumstanoes in ALEMBIC CHEMICAL WORKS CoO. LT

,!\

lndla has held as under

T‘”Th"e__ ilmprov15at|on in the process ) and

N i : . i

technology |n somerareas” of the enterpnse
was supplemental to: the exlstlng business and
there was no materral to hold that it
amounted to a new or fresh venture. The
turther circumstance that the agreement

' pertained to a product already in the line of

ITA 254/2013 & 313/2013 ‘ ' A Page 17 of 23
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the Assessee's established business and not to
a new product indicates that Wk.at was
s;tipulated ~was an imprevement, in the
operations of the existing business and its
efficiency an{d,_-p'r‘oﬂtébi'ljity not removed from
the aree of the day—fo—day busiﬁeSs of the

Assessee's established enterprise. Loy

It appears to- us that the .answer “t6 _the h,

"questions referred should be on the bésiS"tha’t

T
NS A

i the eXIstmg busmess and ohould therefore, be

e o

- held to be revehue expenditure. Reference i

may also be made to the: observa‘tions of this

-s4~ -

i
count i T V. Clba of India Ltd [19b8] 69 ITR (gf‘
A {%

¥
A
te v E ‘ 17y W

N L' B . - ' . . -‘L[ +
692. . S o T Ty ,‘”;‘
. . : ’ » g

‘Ar«

; There is also no single deflmtlve crlterlon
Wthh by ltself is’ determmatlve as to Whether
a partlcular ~out|ay is capltal oF revenue. The
'once for all' payment test is also inconclusive.
What is relevant is the purpose, of the outlay
and its intended objecf and effect,:c'onsidered

in a common sense way having regard to the

ITA 254/2013 & 313/2013 _ Page 18 of 23
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business realities. In a given case, the test of
'enduring benefil' might break down. In CIT v.
Associated Cement Companies Ltd. [1988] 172
ITR 257 (SC) at p. 262, this court said:’

“As observed by the Supreme Court in
" the deusuon in Empire Jute Co. Ltd v. CIT
[1980] 124 ITR 1 (SC), that there may "'e

‘cases , where -~ ".exibendlture, even,..r i

incurred ‘for. obtaining an advantagegof

enduring: benefit, may, none the less, bes ‘*j
on reven_Ue acl:cour\tr and the test of
enduring benetit may break down. It is
not every. advantaée of enduring nature
acqu1red by an Assessee that brings the

""‘"ase Wlthln the prnncrples Iald ""down in

thrs test What is: materlal to conSIdeir s
-.’}the " nature of the advantage T‘Jln
iy T“‘commermal 'sense and |t is only Where
.'the advantage i5 in the capltal fleld that
the expendlture would be disallowable

on an application of this test e

25. We may notice that in the immediate preceding

ITA 254/2013 & 313/2013 , - Page 19 of 23
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7

assessment year and in the immediate succeeding

assessment year to the year in issue, expenses have

been allowed. In the Assessment Year 2006-07, the
claim of the Assessee towards product lmprovement
expendlture has not been dlsallowed The major-

«gl B

' 4,‘;':» T ﬂ:
portlon of the: expenses were lncurred towards salary

consultancv Charges electr|0|ty charges

pard rent
'o{reatlng .
J::,z : ; . Y o ‘,{Jx‘i "‘h:,i‘h,
# any*capital asset for endunngibeneﬂts but are’ normagl
5 : b b
'!:, .;j
B

%
day to day expenses and‘are thus revenue in nature.’
v ]‘.:'%
b
i

The finding recorded by the ITAT are factual. Nothlng

has been pomted out for us to hold that the ﬂndlng are

ln vrew of the factual ﬁndlngs'recorded by

pervetse~

| the 'ITAT,
ConSIderatlon in. the'present appeal

T
i
. '

ITA No.313/2013

revenue expenses

In the Assessment Year 2007-08

27.
of Rs.6,86 87.898/- as claimed has been disallowed by

Pagé 200623 -
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the Assessing Officer vide order dated 07.12.2009 on

-4

the ground that the expenditure is capital in nature.

28. In an appeal by the Assessee, the CIT (Appeals) vide
order dated 05 01 2012 held the expendlture to be
revenue in nature and deleted the dlsallowanoe by the

Assessmg Offlcer The CIT (Appeals) followed the

l

Rule of Consnstency smoe the Assessnng Ofﬂcer had

g .g v:-v:\'. £

*hlmself allowed thls o be revenue in the pr Ced|ng

i .w_ c‘ !

o

and suooeedlng asses_sm_ent-:y“ear. o

29‘, The ITAT vide order dated 19 10.2012 has notlce§d
if

“sthat for the Assessment Years 2004 05 to 2006- 07
.* . |
the Assessmg Offlcer has allowed S|m|lar expendlture
_and for the Assessment Years 2008 09 & 2009 10

also the Assessnng Offloer has hlmself allowed the

sald expendlt.ure.
A

30. In the present case, the ITAT had allowed the appeal
- of the Assessee and treated the said expenditure as

, | . .
revenue. The expenses were incurred in the course

ITA 254/2013 & 313/2013 ’ Page 21 of 23
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of day to day business operations of the Assessee and
the operations being routine in nature by way of
providing value added services of the eustomers. The
ITAT noticed that the mob_‘ile_._. eervAices required
Continuet:i, "“ijt;gre;tdat‘ion' and momtorlng and the

expemditure,.in 'qUestiOh was incurred a's‘a matter of

t‘l
o f et PR
towards product development were allowed azs

!

i
il
i
t

revenue expenditure. !

P

PN m"—w— e

W e
et Y

31. The findings are factual ln VleW of the factual flndlngs

T ll : - >t l" g‘
‘and reasonlng glven by us for'the Assessment Year

“r'ﬂ:'

£

o . s
e ;s,.i’in view ‘of the fact T‘that’?‘f}'the

Assessmg efficer has himself allowed “similar

expen°es for the A sessment Year 2004 05 to 2006-
07 and 2008- 09 and 2@09 10; we fmd no lnflrmlty in
the erder of the ITAT and find that no substantial

guestion of law arises in the present ap'peal.

ITA 254/2013 & 313/2013 . Page 22 of 23
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32. The appeals are accordingly dismissed with no orders

as to costs.

TR

2 SANJEEV SACHDEVA, J.
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