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* IN THE HIGH COURT OF DELHI AT NEW DELHI

Reserved on : 24" February, 2012.
% Date of Decision : 30" March, 2012.

+  ITA 38/2010

STEEL AUTHORITY OF INDIA LTD ... Appellant
Through: Mr.S.Ganesh, Sr.Advocate with
Ms. Monika Garg, Adv.
versus

COMISSIONER OF INCOME TAX ... Respondent
Through: Ms.Rashmi Chopra, sr. standing
counsel
CORAM:

HON'BLE MR. JUSTICE SANJIV KHANNA
HON'BLE MR. JUSTICE R.V. EASWAR

R.V. EASWAR, J.:
For order, see ITA No0.37/2010.
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Reserved 01191 24 F ebruar‘y 2012. o gu \
% Date of Decision : 30" March, 2012. ‘
ITA37/2010 o |
ITA382010 |
ITA 41/2010 o !
ITA 29/2011 |
STEEL AUTHORITY OF' INDIA L : Appellant

Through Mr S. Ganesh Sr. Advocate with
_ | M[S Momka Garg, Adv.
VCI‘SUS L

~ COMISSIONER OF INCOME! TAX - ~ ....Respondent
Through: Ms. Rashmi Chopra, sr. standmg

- counsel

CORAM: :
HON'BLE MR. JUSTICE SANHV' KHANNA
' HON'BLE MR. JUSTICE R.V. EASWAR

1. Whether Reporters of local papers may be alglowed' to see the judgment?
2. To be referred to the Reporters or not 7 ™ § ;
3. Whether the judgment should be reported in the D]cest'7 ‘1

R.V. EASWAR, J.:
These are four appeals filed by the assessee under Se.ct.ioln

26OA of the Income Tax Act, 1961 (herelrafter referred to as “Act”)
They relate to ‘the assessment years 20(‘0 Ol to 2003 04 and are
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directed against the dec131on of the Income Tax Appellate Tribunal
(hereinafter referred to as “Trlbunal) Wl’[é"l regard to the claim of

depreciation.

2. The facts gwmg rise to the appea;s may be notlced The
assessee is a public sector undertaklng enﬂaged in the manufacture
and sale, including export, of i iron and stee! of various grades. It has |

several steel plants in Indha. At s‘omg pomt of time the Indian J[ron

_andSteel Company Ltd. (IISCO); was’%takeh, over by the assessee and |

the steel plant of IISCO also beéamezthe steel plant of the assessee.
In order to meet the requirements Qf the assessee comﬁany, the
Government of India sanctioned ?huge loans from the Steel |

Development Fund (SDF). The loan§ were to bear interest and had -

been taken over a period of years ('1979—8;0 to 1993-94) in the past. - -
Such loans stood at ¥5,277.16 cr(i)res as on 31.3.1999 in the
assessee’s books of account. The as:sessegga came under great stress

and difficult timeé from. ?1997 on account Jf glut in the’ interna’tional .

| steel market due to heavy productlon of steel in South East Asia and

the meltdown in USA As a result of the plut the prices of steel fell

~ rapidly and the assessee started incurring heavy losses. The assessee,

therefore, approached the Goverhme'flt of fIndia in the year 1998 for

waiver of loans granted from th’e»SDF _aé well as to take steps to help

the steel industry in India. One of "th'_'e measures taken by the
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Government of India to provide relfef to t]f'}g'e'steel industry in general -

- and to the assessee in partlcular was to waive repayment of the loans‘

granted to the assessee. As noted earher the loans stood at
%5,277.16 crores as on 31 3.1999. The Government waived the loans
to the extent of 5,073 crores. There. were certain other Government ‘
loans to the extent of ?’381 crores, Wh1cn were also waived. | The
waiver of the loans in the case of the assessee took place durrng the

financial year ended on 31 3.2000 relevant to the assessment. 'year

2000-01.

h

3. It is common ground that in its boor?i(s of account the assessee

reduced the cost of the assets such as building and plant and

machinery by the amount of the 1oans watved by the Government of .
India and accordingly calculated depreeiratlon. However, 1n the
returns filed for the years under considei%ation, the assessee took a
contrary stand and claimed depreciation on the assets wi]thout
reducmg the loans waived by the Government In the assessfnents
for all the years, the Assessmg Ofﬁcer took the view that
depreciation ought to be allowed to the assessee in respect of the

building and the plant and machinery and other assets on the reduced

cost, after reducing the loans waived by the Governrnent in terms of

~Section 43(1) of the Act. It was his case that the loans were gr@nted

by the Government to.the assessee to:meet a portion of the cost of the -

/
f
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by the Government towards the cost of the assets.
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“3.2 During the period ended 31.3. 7000 relevant to the
Assessment Year 2000-01, the GoVernment of India,

~ as a measure of rehablhtatmg the ‘assessee compaiy,

. 2012:DHC:9822-DB

assets and therefore, depreciation cfould:f;-be allowed only on the
reduced cost. According to the Asse{ssingii Officer, the waiver of the
loan was a confirmation of the fact that th ey were originally granted'.
It would be
appropriate to reproduce the followmg paragraphs from the

assessment order dated 28.3.2005 for Ihe a;:?sessment year 2002-0..;3 ;

waived the loan availed by it from the Steel

Development Fund to the extent of 5703 crores. The
assessee company in order to :save one of its
subsidiaries, namely Indian Iron and Steel Company

 Limited frombe‘comirig sick, wroteioff a loan given by

it to the extent of Rs.2072 crores. | Out of the receipt
exceeding the outflow i.e. 3001 crores (5073 — 2072),

the value of the assets were reduce< - by 2578.14 crores.

and the balance amount of Rs 422 87 crore was

reduced from work in progress.

3.4 The contention of the assessee 5com'pany that since

the value of the assets were reduced on its own,
provisions of Section 43(1) wete not applicable,
appears to be completely mlsplaced The reduction in
the value of the assets was occasioried by the waiver of

- the loan by the Government and the amount of -
reduction was to the extent of accr etlon in capitalized

interest.”
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In this view of the matter, the clalm for deprematlon to the
extent of the loans waived was d1sallowed m all the assessment years

under consideration. The relevant ﬁgures are as under:

 Assessment Year | Depre01at10n Dlsallowed &9
2000-01 | 64,692.69 1a,<hs
2001-02 | 47,672.00 1akhs
2002-03 - 35,775.63 laj (hs
2003-04 26,871. 54 lai(hs

3

4.  The disallowance of the claim of deprec1at10n having been ‘

confirmed by the CIT(Appeals) the asseswe filed further appeals to

the Tribunal. The Tribunal con51de1ed ihe matter elaborately and
upheld the orders of the departmental gluthorltles and hence, the

present appeals.

5. On 26,08.2011, the appeals were éidmitted and the following

~ substantial questibns of law were framed :/

“(i) Whether on the facts and cnrcumstances of the
case, the Income Tax Appellate Tribunal erred in law
and on merits in confirming the reduction of Written
Down Value of block of assets b} the amount of loan

. waived by the Central Government as per Explanation 10
to Section 43(1) of the Income Tax Act, 1961 and
consequently allowing depremaﬂon on reduced written
down value? ;

ITA 37/2010 & conn. ’ - Page50f16
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(ii) Whether the Income Tax Appellate Tribunal was -
correct in law and on merits in: confjirmrng the reduction
of cost of assets by the amount of waiver of loan by
Central Government and - thereafter - computing
depreciation on the reduced cost in terms of Explanation

10 to Section 43(1) and Sectlon 32 of the Act?”

6. - The main contention put forth en behalf of the assessee is that'
on identical facts the Ahmedabad Bench of the Tribunal in the case
of Steelco Gujarat Ltd. V. Assismnt‘ Corrtiﬁtissianer 0f Income 1/’ ax
(2009) 33 SOT 437, has taken a view tlliat the ert or the written

- down value of the assets cannot be reducr%d by the amount of loans
waived by the lender and that Explanationl 10 to Section 43(1) of the
Act cannot apply to the waiver. Itv ie subl“nitted that no appeal- was
filed by the Income Tax Department aga’nst the aforesaid order of |
the Ahmedabad Bench of the Tnbunal and therefore, as held by the
Supreme Court in Union of India and Ors Vs. Kaumudini Narayan
Dalal And Anr. (2001) 249 ITR 219, the department is not entitled to
challenge the correetness of a later orderi without Justeause in the |
“case of other assessees after having ;accepted an order on the same |
facts and dealing with the same issue. Thrs decision does not apply
to the present situation where’ the appeals have been filed by the
assessee. The Assessing Ofﬁcer hrmself did "not accept the

assessee’s cla1m that the amount of loans waived should not be -
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reduced from the cost or'WDV of the assets for the purposes of _'f
calculating depreciation. He has passed the assessment orders much
before the order of the Ahmedabad Benoh of the Tribunal, which was
pronounced on 31.7.2009. Revenue has succeeded before the
tribunal. The assessee has filed the’ present appeal under Section
260A of the Act. At this stage in an Eappeal filed by the assessee at
the time of final hearing it will not be proper to ask the Revenue to
verify facts whether any appeal was preferred in the case'of Steel Co.
(supra) and if no appeal was preferred explarn the reason for the
same. In this factual situation, which is! 'much different from the.

factual situation considered and dealt w1th in the Judgment of the

‘Supreme Court cited above, we have, grave doubts whether the ratio

of the ruling would apply. The Revenue 'elted the Judgment oft the
Supreme Court in C.K. Gangadharan V. Commrsswner of Income
Tax (2008) 304 ITR 61 in which the earher Judgment in Kaumudlm
Narayan Dalal And Anr. (supra) was consrdered and it was held that
the non-filing by the department of the appeal in one case Would not
operate as a bar on the department to ﬁle:‘! an appeal in another case

where there is just cause for doing so or itiis in the public interest to

‘do so or for pronouncement by a higher eourt because of divergent

views expressed by the tribunals or the ngh Courts. The ratlo of

“this judgment is that it is not an 1nv1olab1e rule or practice that the

o
¢

|

y -
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department cannot file an appeal in & !ease where an identical |
decision in another case had not been appealed against. There are
exceptions to the rule and we are satisﬁev_;d that the present appeals
should‘ not be allowed on this ground. ‘?We should examine and
decide the appeals on merits. We acoord‘ingly, r‘eject the submission

made on behalf of the assessee.

7. oeotron 32 of the Act deals Wrth de oreolatlon It says that in
respect of certain tangrble and mtangrble :rssets which are owned by
the assessee and used for the purposes 01‘ the business, a deduction

on account of deprecranon would be allowed at the rate prescrrbed in -
the Rules frorn time to time. The deprec1atron would be allowed on
the “actual cost” of the assessee or the wrltten down value”. These -
terms are defined in Section 43 of the Act Sub-section (1) of
Section 43 defines “actual cost” to mean actual cost of the assets to
the assessee, reduced by that portion of rhe cost thereof, if any, as has -
been met directly or indirectly by any o;ther person or authority”.
This definition came up for conSideration ;%)efore several’High Courts

in the context of the subsidy granted 'Eby the Central or State”
Governments as an incentive for development of industries. The
~subsidy was granted with the aim of 1ndustr1ahsmg the State and
particularly the industrially backward are«as The quantification of

the subsrdy was made as a perce-ntage of tfne capital investment made

ITA 37/2010 & conn. : j ;  Page80f16



2012:DHC:9822-DB

by the assessees, Wthh included land buudmg, plant and machmery. |
etc. The Revenue treated these SUbSIdleu as amounts paid by the
Government towards meeting the cost of the assets and accordingly,
applying the definition of “actual cost”, suttably reduced the claim of -
‘depreciation. The dispute ultlmately reac‘iled the Supreme Court n
the case of CIT v. P.J. Chemicals Lid. (1994) 210 ITR 830. The
dispute was resolved in favour of the assessee, with the Supreme
Court holdlng that the object of the sub31d was to promote industrial
growth in the States and merely because the quantum of the subs1dy
was calculated as a percentage of the capltal investment made by the
assessee in the assets such as land,,bull%mg, plant and machinery
etc., it cannot be said that the Goverﬁment met a portion of the cost
of the asset directly' or indirectly. Accordmgly, the assessees were

held entitled to the depre01at10n on the actual cost w1th0ut bemg

‘,./‘
i

reduced by the, amount of the sub31dy.

8. S'ection 43(1) of the Act is feproduce;%d hereunder: -

“(1) “actual cost” means the actual cost of the assets to
the assessee, reduced by that portlon of the cost thereof,

if any, as has been met directly or indirectly by any
other person or authority:” .

9. By the Finance (2) Act, 1998 Explanatlon 10 to Sectlon 43(1)

was 1nserted with effect from 1.4. 1999 It reads as under: .

ITA 37/2010 & conn. ? . Page9of16
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Explanation 10 - Where a portion df the cost of an asset

acquired by the assessee has been met directly or

indirectly the Central Government o1 a State Government

or any authority established under | lany law or by any

other person, in the form of & subsidy or grant or

reimbursement (by whatever name icalled) so much of
the cost as is relatable to such eubs1dy or grant or
reimbursement shall not be mcludedf in the actual cost of
the asset to the assessee: ‘

Provided that were such . sub%idy or grant or
reimbursement is of such nature that{it cannot be directly

2012:DHC:9822-DB

relatable to the asset acquired, so inuch of the amount :

which bears to the total subsidy or reimbursement or

grant the same proportion as such &sset bears to all the

assets in respect of or with reference to .which the

subsidy or grant or relmbursement is so received, shall
not be 1ncluded in the actual cost of the asset to the
assessee.’

The aforesald Explanatlon was explamed by the Board in

35]. The relevant part of the Circular is re?voroduced below:

“22 2 Explanation 10 prov1des that Where a portion of
the cost of an asset acquired by the assessee has been net -
“directly or indirectly by the Centml Government or a

State Government or any authorlty established under any
law or by any other person, in the form of a subsidy or
grant or reimbursement (by whatever name called), then,

Circular No. 772 dated 23.12.1998 [reports.d in (1999) 235 ITR (St)

so much of the cost as is relatable to such subsidy or

Page 10 of 16

‘grant or reimbursement shall not:be included in the :



actual cost of the asset to the assessee.  Cost
incurred/payable by the assessee alone could be the basis
for any tax allowance. This Explana} ion further provides
‘that where such subsidy or grant orireimbursement is of
such nature that it cannot be directly:relatable to the asset -
acquired, so much of the amount which bears to the total -
subsidy or reimbursement or grant the same proporuon'
as such asset bears to all the assets An respect of or with
reference to which the subsidy or grant or reimbursement
so received, shall not be included in the actual cost of the
“asset to the assessee. ‘

The amendment made through Explanation 10 will
take effect from 1% April, 1999, and will, accordingly,
apply in relation to the assessment year 1999-2000 and -

| uubsequent years.”

10. The contention put forth on behalf (gaifthe assessee before us s
that Explanation 10 below-Sect_iori 43(1)%065 not take in waiver of -
the‘ loan and that, in fact, the said Expleiination narrows down the
ambit and scope of the Section 43(1). ,éCounsélfor the asse;ssee
contends that in order to bring the casex;%lder the Explanation, itis

incumbent on the income tax authorities ?0 prove that the. waiver of .
the loan is in truth and reality a form of eﬁher a subsidy Or a grant or
reimbursement of the cost and that in ";the présent case no such
attempt has been made. Accordlng to hx:m the revenue authorltles f

have not been able to demonstrate or estabhsh that the Governient

of India has actually given a sub31dy or grant or has reimbursed the

'
)
)
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cost of the asset in the form of Wai\%er f thei loan. The argument,
with respect, erroneously assumes ’-;that, "‘:the case must fall dnder -
Expl-ariation 10. It is true that in the assesé;ifnent orders, the Asseésing |
Officer has placed stroﬁg reliance on ihe E%(planation but in our %vi'ew |
the main provisions of Section 43(1) fhemsielves are sufficiently ';wide

to cover the assessee’s case. In. the cou;jfse of the arguments, this
aspect was put to the 1d. counsel for fhe agsessee for his reply als the -
substantial questions of law framed on 26E 08.2011 do no‘t‘appeér to -
cover this aspect specifically, though the 1ssue/quest10n doeo arlse for
‘consideration. He submitted that even un "{er the main prov131ons of

Section 43(1), a case of waiver of a loan ¢ an never be cono]_dered as

\
|
11. Since the substantial questlons of la‘fN framed do not cover this

meeting the full or a part of the cost of the assets

aspect, we have considered it appr‘opriaﬁe to frame the follox%ving

substantial question of law, in additiomi to the questions alrtia'ady
- framed: - | S | |

| o | |
“Whether in the facts of the present case waiver of loan |

would result in teduction of actual cost under Section
43(1) of the Income Tax, 19617”

i
12.  We are unable to accept the co@ntenléion of the assessee that the

case is not covered by the main provisions of Section 43(1) because

ITA 37/2010 & conn. . . : : Page 12 of 16/
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of the treatment given by the assessee iy **ts books of account. We
have earlier noticed that in the books of account the assessee had
actually reduced the cost/WDV of the assets by the amount of the
the depreoratlon was claimed without reduemg the loans from the
eost/WDV of the assets. It is true that the manner in which entrles
are made in the books of account is not concluswe of the questlon

which has to be resolved on a true 1nterpretatlon of the prov151ons of |

~law. However the real nature of a transar tion can be understood by

reference to the contemporaneous aet of the parties, which would
throw considerable hght on therr true intention and their
understanding of the transaction. It 1s ther:}efore not impermissible to
look into the entries made in the books of:account, in the absence of )
any other evidence. They show that the assessee understood the
receipt of the loans from the Government as having been grven

towards meeting a part of the cost of the assets The waiver oarmot

therefore have a different effeot on such rntentron The mtentron of

f

“the parties, as reflected by the accounts ot tthe assessee, appears to be

‘that the loans had been granted toward a part of the cost of the

assets. It is also to be noted that the assessee is a Government of
India undertaking and the loans have beer:;r given by the Government

of India from the SDF. It is apparent to Lts that even when the loans

ITA 37/2010 & conn. v ' Page 13 of 16 \



were granted, they were granted toward% cost of the assets. - The
assessee’s case 1S, therefore caught w1thz,n the mischief of Section
43(1) itself and in this view of the matter 1t may not be necessary to
examine the impact of Explanatlon 10 to the Section inserted W1th
effect from 1.4.1999. Por the same reason it is also not necessary to

refer to the other judgments cited on behalf of the assessee. .i

13. It is, however necessary 'to: refer to and distinguish the -

Judgment of the Supreme Court in the case of PJ Chemrcals Ltd.

(supra). In that case, the Government gave sub51dy under the Central |
Subsidy Scheme to the assessees. -The ;subs1dy was given as an
incentive for industrial growth and not far the specific. purpoSe of
meeting a portion of the cost of . the assets The subsidy Wasv
however, quantified as or geared to a percentage of the cost. The
view of the income tax authorities was tnat the amount of subsidy

represented a portion of the cost of the aSset met by the government

and, therefore, depreciation was allowable only on the actual cost of

the asset as reduced by the amount of the subs1dy in terms of Sectlon

43(1) of the Act. Explanation 10 to Sectlon 43(1) of the Act was not
in the Income Tax Act at the tune maiterra% tlme. T]he Supreme C,ourt
held that the payment of subsidy did not péartake of the character :gof a
payment intended either directly or'irﬁldireotly to meet the actual c}ovst.

The ratio of this ruling is not applicable to the facts of the present

ITA 37/2010 & conn. ' a Page 14 of 16

1

2012:DHC:9822-DB



TN

2012:DHC:9822-DB '

case. Apparently Explanatlon 10 Was introduced to ensure
appropnate computation of actual cost ot assets in case sub51dy 1s
received. After the introduction of Explanatmn 10, it is no longer
possible to contend that the subs1dy glven by the government, by -
whatever name called, cannot be reduced Ef rom the actual cost of the
assets in terms of Section 43(1) of the Act for the purpose of
allowing depr eciation. But Explanation 10 does not cover the case of

waiver of the loan. It covers only: the grant of a sub81dy or re-

- imbursement by whatever name called. The case of the assessee may

not, therefore, fall under Explanatlon 102 but havmg regard to the
facts as fouhd which we have alluded to'éeaﬂier, the waiver 0.51:‘ the
loan amounted to the meeting of a'portiojn of the cost of the aéssets‘
under the main provisions of Section 543(1;% of the Act. The Waivéf of
thel loan is not a mere quantification of a subsidy granted generally
for industrial growth. It was granté:dZ SpecéiﬁCally to the assessee and
the assessee in its books of accounts reduced the cost of the assets by -
the amount waived. This reflected a V(-:onte-'ijzmporane(')us under’staniding
of the purpose of the grant of the loan on the part of the assessee1 As
already mentioned earher the assessee is a public sector undertakmg

and the loan and the later waiver were from the Government of Indla

The loans under the SDF were spemﬁcally for meeting the capital

- cost of the assets, on which depreciation vg;as being claimed.

ITA 37/2010 & conn. : _f . Page 15 of 16
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14. In view of the aforesaid discussion, Lhe substantial question of
law framed by us in para 10 is anSweré;f:d' in the affirmative and
against the assessee and in favour of the R-:ifevenue. The questions of
law framed on 26.8.2011 are academic in iiéview of our answer to the
question framed by us in para 10 and neéd not be answered. The

appeals are dismissed with no costs. |

'
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