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$-12 & 13* IN THE TIIGH COURT OT' DELIII AT NEW DELHI

+ ITA 908/201 I

+ fTA 909120tt

DIRECTOR OF INCOME TAX
Through: Mr Rohrt

Counsel
versus

MC DONALDS CORPORATION Respondenl
Through Mr G C Shnvastava rvrth Mr

Robrn Davrd. Mr Chitranshul Srnha
and Mr Febrn Mathel. Advocates

CORAM:
MR. JUSTICB S. RAVINDRA BHA'[
MR. JUSTICE R.V. EASWAR

S. RAVINDRA tsIIAT. J: (OPEN COTJRT)

In these appeals the Revcnue rmpugns a common order of the Incomc Tax

Appellate 'l'nbunal ('Tnbunal'. for short) dated l8.o2 20 l l made rn ITA No.l-133

& -143.1/Dell20l0. The common questron of larr'framed rs as lbllous. -

"IYhe ther the Income Thx Appelltrte Trtbunal wcrs rrght m holdmg
lhat lttrtsdtclrcnctl pre-cottclttton /br tsntoncc of' notrce under
Scctrcn 117, 118 oJ the Incoma'l'ax Act. 196l arc not satts/iee{ m
the present case and. accctrclmgl\', the re-ctsscsstnent proceedmgs
ttre bad m lav,?"

2 The assessee entered inlo a master hccnsrng agreement ("MLA") on

0l 0l 1996 nrth McDonalds Indra Prrl'ate Lrmrted ("N,llPL'). In terms of that

arrangement the MIPL uas granted non-exclusive right to use the McDonald's

svstem at agreed localrons rn Indra The terms also requrred MIPL to par' the

irsessee rnrtial franchrse fee of USD .15000 upon the operung of each restaurant

and rovaltv on recorded monthlv sales of each restaurant durrng the perrod For

the relevant assessment vears l e 2000-01 and 2001-02. scrulrny assessments uere

completed after the relevanl documents and malerials u,ere consrdered On

. . Appellant
Madan- Sr. Standrng
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Hence, rolahv tncome recetved bv McDonald Corporatton
./rom Indm should have heen charged at the rata o./'thrh, percent
m s t e crd o.f Ji./ieen pe r cen t

(-onstdermg the above I hay'e reusotls to belrcve thal
thorough opplrcatrcn o.f rnmel lhat mcome 'chargeable to tax hos
escaltecl assessment "

'l The assessee filed its relum ln response to the notrce on2004 2007 and

the reassessment proceedrngs \\'ere completed on 28 05 2007 Thrs trme the

rncome rras held to be taxable rn terms of sectron I l5A read rrrth sectlon 44D irt
309. The assessee berng aggriered appealed to the CIT (Appeals) uho rras of the

oplnlon that stnce the basrc facts relevant for the rovaltv lncome had been

drsclosed bv the MLA and all the other materrals. the rnl'erence sought to be

dra*n could hardh'be charactensed as "reasons 1o believe". On these grounds the

cIT (Appeals) accepted the assessee's contention and set-asrde the re-

assessments The Rer.enue thereafter unsuccessfullv appealed to the Tnbunal

The Tnbunal after heanng the grounds and the contentrons. drsmrssed the appeals

recordrng as belou' -

"10 lle havc harcl hoth the pctrtrcs and gone through the
mcttertql avqtluble on record I''rom the Jdcts stated abov,e, lhere rs
no cltspule llutl the rnaternl rn lhe bast"- ol whrch 2"d reas.scs,strtcnl
proceedmgs v'ere tnlrctted was avatlable on recorcl ancl w,as
consrclercd bt, the A.O. whilc rnctkmg as,tessment uts l17, ll3(3)
on 7.3.2005 1'here ts also no dtspute about the fuct that 2,,,1

reassessment procecdtng had been milmted on lha sqme rnolertal
'l'he A.O. tn the rcosotls recordecl has not recorc{ecl sctttsfactutn tlnl
there w'as u .failure on rhe part of the assessee to thsclo,se .fitltlt anct
truly all the mcttertal ./itcts necessarv for hn assessntent. In the
obsence ctJ such reosot'ts. rhe assessment-Jiamec{.follmg ttncler rhe
provtso lo Se clrcn I17 have to be declared bacl rn luw lrt the
tn.\lenl case, ortgutal ctssessment v'cts macla u,s 117 113(3) on
7 3 2005 ctnd assessmant could be reopened undcr matn provtsnns
ol Sectton 117 wthm thc perutd o.f' I 1,ears Jrom the encl o./' the
Assessmcnt Ycar tn w,hrch lhc mcorne was .first a.ss'cssahle For the
ils,sessment Year 20()0-0 l. the uss,e.tsment could havc bcen
rcopcned uncler thc nuun prowstot'ts of Sec'tton l-17 bv,3l 03 2005
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tncome -lctx return and the colunms ofthe tncome-lax relurn or the
Iax qudtr reporr T'ht.s ts the.lirst stage The sarc{ expre.ssrcn "fhthtre
to /ully and trulv dtsclose material fitcrs" also re rate ro the srege ol
the usscssmenr proceedtngs, the seconcl stage \'here crtn be
omtsston ancl lhtlure on the part o/'the assessee to drsc,lose /ulh.,
and trull' muterml .facrs clurutg rhe course ol- rhe o,tsessment
proc'eedmgs 'I-hts can happen when rhe assesse e does not tltsclose
or ./urru';h to the As,se .t.smg OlJicer complete ancl correcl
utformalnn and detcttls tt 6 requred and uncler an oblrgarnn to
cltsclose Rurclen /.r on the assessee to rnctke /itil ancr true
dtsclosure "

6 Thrs Court rs of the opmron that the assessment record rer.eals that the

MLA had been placed on the record of the assesslng olficer rn the yel' first
tnstance l'hen the assessmenl *'as completed under seclron 143(3) Thereafter the

reassessment proceedrngs \\'ere rnitraled rn Nol'ember. 20()3 and completed rn
March.2005. for those proceedrngs too u'hat drove the Revenue to rssue notrce

and reopen the proceedlngs \\'as the master hcensrng agreement and the nature of
'ro1'altv lncome The assesstng olficer in that instance conscrously after gorng

through the matenal concluded that the rale of laxatron u,as l5u% rn the

reassessment proceedtngs The scope n'as the same as rn the orrginal proceedrng

and tn the firsl reassessment proceedrngs i e the taxabrlrtr. of the royaltl, rncome

under sectron 44D Having regard 1o these, thrs Court rs of the oprnion thal the

declaralron of lan bv the Supreme court in calcutter l)t.vcount co v ITO. (1961)
-tl ITR l9l apphes. squarelv to the facts rn this case rt n'as held b1,the Supreme

Court that the duh of the assessee to make full disclosure extends to prrman'
lacts Once that ts done. it rs thc Assessing Officer's dutr'1o dran'1he conclusion

and tnference flou'tng from the drsclosure so made This aspect ivas hrghlighted
rn the lbllonrng terms -

"l)oes the dury,, how,ever, extend hetrtnd the .firll ancl
trttthlul drsclo.sure o/ all prrntary fctcts') In our optnton, lhe ansv,er
to rJlts questtotl must be m the negctttve. once all the prunary,facts
ure be./bre tha a.\se.\.\rng outhorut\', he reqrtre s no /urtlter
us.vstance by v'ay' of dtsclosure. It ts Jbr hnn to clecrcle wltcrl
mferences ol ./itc'ts can be reasonablt, clruw,n ancl v,futt legal
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