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‘Present:  Mr. Abhishek I\/laratha, Sr. Standing Co'u_knsel for the

Revenue.

+ITA 296/2011
ITA 287/2011
ITA 288/2011
ITA 301/2011
ITA302/2011
ITA 303/2011
ITA 304/2011
ITA 305/2011

(common ofders)

>In all these appeals which-pertain to the same assessee, the
issue pertains to the levy of p.enaity u.nder. Section 271 (C) of the
Income Tax Act (hereinafter referred to as ‘the Act’) fdr diffe‘rent
asse’ssment years. The factual background is_that the assessee is a
company ingorpdrated in Japan and is engaged in the operation of
aircrafts in international traffic. Some exp.atriate employees of this
compa‘ny’ hadA sérved in India from 1'5't April, 2001. A suryey was
conduc}:tedv by the income_tax authéritiés on- the premises of the
assessee on 24t Februafy, 2005 Whérein it was not’i'ced that the

assessee had failed to deduct tax on the part of amount paid by the

‘assessee to the said expatriate employees. We may note here itself

that on the salaries paid to these expatriates in India as well as in
Japan, tax at source was duly-deducted' by the assessee and

deposited with the income tax authorities. H(')wevver, the assessee -

‘had not deducted the tax at source. One com‘ponent part that is the -
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amount paid to tﬁese expatfiates in Japah towards social ’seéu&*ity,
insurance“pension etc. _I‘t-wéé_-also found that though tax at source
Was not deducted on the aforesaid component in I"ndia, but tax was
duly deducted in~Japan and paid to the. 'income tax authorities in
Japan. According to the income ;tax. départment, the aforesaid
cOmpor_ler_mt also form part\of saiérie‘s within the meaning of _Indian
| Income-Tax Act and, therefore, the assessee was required to deduct
tax at source thereupon a‘s Wéll. tis further'a_ matter of record that
after this objection was raised, the asselssée,'_ deposited the tax on
‘that ahount as well. However, failure on the part of asseésée_i'h not
déducting the tax at sdurcé at the'time of disbursement,of 'salar‘y
led to init.iat.ibn of penalty proceeding'under Section 271 '(‘c)'of the
Act and 'uItimater the Assessing Officer pa-ssed ord.ers under the
aforesaid prdvisions levying diffe:re‘nt amounts as penalties for the
assessment year 1999-2000 to 2005-06.  These penalties were
deletéd by the 'CIT (‘A) a'nd the order of the CIT -'(A) has been .
confirmed by~the ITAT. o
A péru‘sal of the order of the Tribunal would demonstrate that
the cdhcépt of application of entire inCome charged under thelhea'd '
“salary” was a néScent isSué‘ at.v the relevant timeA. La_vv" ‘Q.n this
aspect was in fluid situation and there was n}o cléar cut authority/
pronouncements on this aspect. 'This is observed by the Apex Court

itself in CIT Vs. Eli Lilly & Co. (India) (P) Ltd. 312 ITR 225. In that
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case also, on identical cifcomsta,nces, in this very ground, the "] )
Supreme Court upheld the ,deletion of penalty imposed under
Section 271 ( ) of:Act The relevant observations of the Supreme

Court dlscussmg this aspect is as follows -

- "(iv) On the Scope of Section 271C read with
Sectlon 2738 A
Section 271C inter alia states that if any
person fails to deddct the whole or any part
of the tax as required by the provisions of
Chapter XVII-B then such person shall be
liable to pay, by way of penalty, a sum equal
to the amount of tax which such person
failed to deduct In these cases we are
concerned with Sectlon 271C(1)(a). Thus
Section 271C(1)(a) makes it clear that the
penalty leviable shall be equal to the amount
of tax WhICh such person failed to deduct. \/Ve
| cannot hold thls provision to be mandatory or
compensatory or automatic because under
Section 273B Parliament has enacted that
“penalty shall not be imposed in cases faliing
thereunder. Section 271C  falls in the
Category of such cases. Section 273B states
that notwithstandfng anything contained in
S'ectioh 271C, no'pehalty shall be imposed on
the person or the assessee for failure to
deduct tax at source if such person or the
assessee proves that there was a reasonable

cause for the said failure. Therefore, the



.

liability to'_Ievy of penalty can be fastened
'only on the person who do not have good
and sufficient reason for not dedu_ct'ing.‘tax at -

- source. Only those persons will be liable to

penaity who do not have good and sufficient

reasoh for not deducting the tax. The burden,

~of course, is on the person to prove such

good and sufficient r'ea..son. In each of the

104 cases before us, we find that non-

‘deduction of tax at source took place on

account of controversial addition. - The

Con’cept' of aggregation or consolidation of

~ the ‘entire income chargeable under the head
"Salaries” being exigible to deduction of tax

~ at source under Section 192 was a nascent

issue. It has not be considered by this Court

before. Further, in most of these cases, the

" tax- deductor-assessee has not claimed

deduction under . Section 40(a)(iii) in

computation of its business income. This is.

one more reason for not imposing pehalty
under Section 271C'becayse by not claiming

deduction under Section 40(a)(iii), in some

cases, highér corporate tax has been paid to -
the extent of Rs. 906.52 lacs (see Civil

Appeal No. 1778/06 entitled CIT v. The Bank
of Tokyo-Mitsubishi Ltd'.). In some of the
cases, it is u‘ndisputed that each of the
expatriate employees hav}e paid directly the
taxes due on the foreign salary 'by way of

advance ' tax/self-assessment tax. The tax-
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. deductor—a_ssessee was under a gvenuine and
bona fide belief that it was not under any
, obligiation to deduct tax at source from the
home salary paid by the foreign compény/HO
and, consequently, we are of the yiew that in
none of the 104 cases pe_'nalty‘wa's leviable
under Section 271C as the respondent. in
each case has diScharged' its: burden of
sh*o‘Wing reasonable cause for failure to

deduct tax at'sourCe."

The Tribunal has followed the aforesaid judgment and rightly
so has observed that above facts of the present case are identical -

. to the facts in the aforesaid judgment.

In these circumstances, we are of the opinion that no

- substantial question of law arises in these apbeals and the same are

ﬁ, SO

— .

K. SIKRI, J.
%ﬁ\“’ﬁ <

M.L.MEHTA, J.

dismissed accordingly.

July 15, 2011
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