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o IN THE HIGH COURT OF DELHI AT NEW DELHI

ITA 219 OF 2010
ITA 1204 OF 2010
ITA 309 OF 2011
%
judgment Reserved on: 24.5.2011
tudgment delivered on: 11.07.2011

(1)_ITA 219 OF 2010

COMMISSIONIER OF INCOME TAX . APPELLANT
Through: Ms. Prem Lata Bansal Sr.
Advocate with Mr. Ruchir Bhatia,
Advocate.
. Mr. Kiran Babu, Advocate
Mr. Kamal Sawhney, Sr.
Standing Counsel.

VERSUS

M/S NATIONAL TRAVEL SERVICES . . .RESPONDENT
Through: Mr. M.S. Syali, Sr. Advocate with
Mr. U.A. Rana, Mr. Mrinal
Mazumdar and Ms. Husnal Syali
Advocates.

(2) ITA 1204 OF 2010

COMMISSION!FR OF INCOME TAX . APPELLANT
Through: Ms. Prem Lata Bansal Sr.

Advocate with Mr. Ruchir Bhatia,
Advocate.

.-Mr. Kiran Babu, Advocate
Mr. Kamal Sawhney, Sr.
Standing Counsel.

VERSUS

M/S NATIONAL TRAVEL SERVICES . . .RESPONDENT
Through: Mr. M.S. Syali, Sr. Advocate with
Mr. U.A. FRana, Mr. Mrinal
Mazumdar and Ms. Husnal Syali
Advocates.
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(3) ITA 309 OF 2011

COMMISSIONER OF INCOME TAX ' . . « APPELLANT
Through: Ms. Prem Lata Eansal, Sr.
Advocate with Mr. Ruchir Bhatia,
Advocate.
Mr. Kiran Babu, Advocate
Mr. Kamal Sawhney, 5r.
Standing Counsel.

VERSUS

M/S NATIONAL TRAVEL SERVICES .. .RESPONDENT
Through: Mr. M.S. Syali, Sr. Advocate with
Mr. U.A. Rana, Mr. Mrinal
Mazumdar and Ms. Husnal Syali
Advocates.
CORAM:-
HON’BLE MR. JUSTICE A.K. SIKRI -
HON’BLE MR. JUSTICE M.L. MEHTA
1. Whether Reporters of Local newspapers may be
allowed to see the Judgment?
2. To be referred to the Reporter or not?

3. Whether the Judgment should be reported in the
Digest?

A.K. SIKRI, J.

1. For orders, see ITA 223 of 2010.

; LKKK

RS
(A.K. SIKRI)
- JUDGE

D
°Q(§ﬁi?ﬁ%?%)

JUDGE
JULY 11, 2011
skb
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3

IN THE HIGH COURT OF DELHI AT D‘Q]IEWW’DEH..I}-EH

ITA 223 OF 2010
ITA 21% OF 2010
ITA 1204 OF 2010
‘ ATA 309 OF 2011
Y% _
judgment Reserved on: 24.5.2011
iudgment gelivered on: 11.07.2011

(1) ITA No.223 of 2@1@

COMMISSIONER OF INCOME TAX o . . - APPELLANT
: ' Through: Ms. Prem Lata Bansal, Sr.
Advocate with Mr. Ruchir Bhatia,
Advocate.
Mr. Kiran Babu, Ad\/ocate

Mr. Kamal Sawhney; Sir.
Standing Counsel. | l}{]
! i g
' ‘1
VERSUS . } |
M/S NATIONAL TRAVEL SERVIC CES - RESPONDENT

Through: Mr. M.S. Syati, Sr. Advocate with
Mr. U.A:; Rana, Mr. Mrinal
Mazumdar and Ms. Husnul Syali
Advocates. »
{2)ITA 219 OF 2010

COMMISSIONER OF INCOME TAX oo APPELLARM
Through: Ms. Prem Lata Bansal, Sr.
Advocate with Mr. | uchn Bhatia,
- Advocate.
Mr. Kiran Babu, onoccnc
Mr. Kamai Sawhney, Sr.
Standing Ceunsel.

VERZUS

M/S NATIONAL TRAVEL SERVICES LRESPORIDIENT
Through: Mr. M.5. Syalu, Sr. Advocate with
Mr. U.A. Rana, Mr. WMrinal
Mazumdar and Ms. Husnal Syali
Advocates.
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(3) ITA 1204 OF 2010

[

QOMMISSHONER OF INCOME TAX : P e e /\'IF”PEIL_JI.../'MWIT
Through: Ms. Prem Lata Bansgl,|Sr.
Advocate with Mr. Rudhir Bhatia,
Advocate. ° |
Mr. Kiran Babu, Adh
Mr. Kamal Sawhney
Standing Counsel. '

VERSUS

M/S NATIONA! TRAVEL SERVICES .. JRESPONDENT
Through: Mr. M.S. Syali, Sr. Advocate with
Mr. U.A. Rana, Mr. Mnnal
Mazumdar and Ms. Husnal Syali
Advocates.
(4) I'TA 309 OF 2011

COMMISSIONER OF INCOME TAX .. o APPELLANT
Through: Ms. Prem Lata Bansal, Sr.
Advocate with Mr. Ruchir Bhatis,
Advocate.
Mr. Kiran Babu, Advocate
Mr. Kamal Sawhney, Sr.
Standing Counsel.

VERSUS

M/S NATIONAL TRAVEL SERVICES . . LRESPONDENT
: Through: Mr. M.S. Syali, Sr. Advocate with
Mr. U.A. Rana, Mr. Mrinal
Mazumdar and Ms. Husnal Syali
Advocates. .

CORAM:-

HON’BLE MR. JUSTICE A.IK. SIKRI
HON’BLE MR. JUSTICE M.L. MEHTA

1. Whether Reporters of Local newspapers may be
allowed to see the judgment?

2. To be referred to the Reporter or not? oo

3 Whether the Judgment should be reportecl in the -z
Digest?
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A.K. SIKRL, |.

1.

In a very recent judgment pronounced on 11% May, 2011 in a

batch of appeals with lead case entitled C@mmﬂssmn@r of

Income Tax Vs. Ankitech Pvt. Ltd. (ITA 462|/2009),

|
very Bench has discussed in detail the extent énd scope of
the provisions of Section 2(22) (ei of the IncérneJTax Act
.(hereinafter referred to as ‘the Act’). This pr.ovision reads as

under:-

“ dividend includes

(a) XXX XXX XXX
(b) XXX XXX, XXX
(c) XXX XXX XXX
(d) XXX XXX XXX

(e) any payment by a company, not being a
company in which the public are substantially
interested, of any sum (whether as representing a
part of the assets of the company or otherwise)
[made after the 31st day of May, 1987, by way of
advance or loan to a shareholder, being a person
who is the beneficial owner of shares (not being
shares entitied to a fixed rate of dividend whather
with or without a right to participate in prafit
holding not less than ten per cent of the v‘
power, or to any concern in which such shareh’
is a member or a partner and in which he h
‘substantial interest (hereafter in this clause referred _
to as the said concern)] or any payment by any
such company on behalf, or for the individual
~ benefit, of any such shareholder, to the extent tc
which the company in eijther case possesses
accumulated profits; '

ITA 223/2010,219/2010,1204/2010,309/2011
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but “dividend” does not include—

(N a distribution made in accordance with sub-
clause (c) or sub-clause (d) in respect of any share
issued for full cash consideration, where the holder
of the share is not entitled in the event of Ilqurdatlon
to paztncnpate in the surplus assets ;

[(ja) a distribution made in accordance with sub-
clause (c) or sub-clause (d) in so far as such
distribution is attributable to the capitalised profits
of the company representing bonus shares allotted
to its equity shareholders after the.31st day of
March, 1964, [fand before the 1st day of April, 1965]
/] -
{in any advance or loan made to a shareholder
[or the said concern] by a company in the ordinary
course of its business, where the lending of money
is a substantial part of the business of the compahy-

(jify  any dividend paid by a company’ wh|ch is set
off by the company against the whole or any part of
any sum previously paid by it and treated as a
dividend within the meaning of sub-clause (e), to
the extent to which it is so set off;

[(iv) any payment made Dby a companyI )
purchase of its own shares from a sharehold ro
accordance with the provxsaons of section 77A o tHe
Companies Act, 1956 (1 of 1956); !

(v) any distribution of shares pursuant to a
demerger by the resulting company to the
shareholders of the demerged company (whether or
" not there is a reduction of capital in the demerged
company).]” - :

This provision creates a fiction providing certain
circumstances under which certain kinds of payi'ments made
to the persons specified therein are to be treaLed as deemed

leldend income. As per this provision, the follovvmg conditions

are to be satisfied:

ITA 223/2010,219/2010,1204/2010,309/2011
Page 4 of 28



(1) The payer company must be a closely held

company.

(2) It applies to any sum paid by Way'of loan or
advance’ during the vyear to the ;follbvving
persons: ' :

' i
(a) A shareholder holding at least 10, of

voting power in the payer compa yl

|

(b) A company in which such t ‘
shareholder has at least 20% of} h

1
A

voting power.

(¢) A concern (other than company) in
which such shareholder has at least
20% interest.

(3) The payer company has accumulated profits on
the cdate of any such payment and the payment
is out of accumulated profits. ‘

(4) The payment of loan or advance is not in COL!Jrse

of ordinary business activities.

In Commissioner of Income Tax Vs. C.P. Sarathy Mudalizr
[1972] 83 ITR 170, the Supreme Court analysed the provision
and pointed out that in so far as payment by a company by
way of advance or loan is cbncerned, it can be Amade'- to any of
the tﬁree persons mentioned therein i.e. it had tvhree limbs and

explained the same as under:-

“Any payment by a company, not being a company
in which the public are substantially interest, of any
sum (whether as representing a part of the assets

ITA 223/2010,219/2010,1204/201.0,309/2011

2011:DHC:14544-DB

Page 5 of 28



2011:DHC:14544-DB

of the company or otherwise) made
31.05.19987 by way of advance or loan.

First limb

a) to a shareholder, being a person who 'is the
beneficial owner of shares (not being shares
entitled to a fixed rate of dividend whether with
or without a right to participate in profits)
holding not less than ten percent of the voting
power,

Second limb

b) or to my concern in which, such shareholder s a
member or a partner and in which he hag a

substantial interest (hereafter in this clause

referred to as the said concern) !

Third timb

c) or any payment by any such company on
behalf, or for the individual benefit, or any such
shareholder, to the extent tc which the company
in either case possesses accumulated profits.”

In Ankitech (supra), this Court was concerned with the
second limb and the question that arose was: when the
payment is made to “a concern” in which s_u'ch ishare holder
is @ member or partner and he has a substantial interest,

whether deemed dividend income would be treated as

.

income in the hands of such concern or in the hands of such
share holder? It was answered by holding that the provision

of Section 2(22)(e) of the Act are not applicablejto such a

I

concern which has received the payment- butgiq t a share
. .

holder as it is the share holder who is a membeft ol a pariner

in such a company which has made the payment and that

ITA 223/2010,219/2010,1204/2010,309/2011
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member or partner shall have substantial interes:t be treated

|
as receiptment of deemed dividend income. The operatve

portion of that judgment reads as under:--

“25. Further, it is an admitted case that
under normal circumstances, such a loan or
advance given to the shareholders or to- a
concern, would not qualify as dividend. It has-
been made so by legal fiction created under
Section 2(22)(e) of the Act. We have to keep
in mind that this legal provision relates to .
“dividend”. Thus, by a deeming provision, it is
the definition of dividend which is enlarged.
2 Legal fiction does not extend to “shareholder”..
When we keep in mind this aspect, the
conclusion would be obvious, viz., loan or
advance given under the conditions specified
under Section 2(22)(e) of the Act would also be
treated as dividend. The fiction has to stop
here and is not to be extended further for
broadening the concept of shareholders-by way
of legal fiction. It is a common case that any
company is supposed to distribute the profits in
the - form of dividend to its,
shareholders/members and such dnwoenﬂl
cannot be given to non-members. The secghd
category specified under .Section 2(22)(e) 0
the Act, viz., a concern (like the assesgee|
herein), WhICh is given the loan or, “Jdvance ist
admittedly not a shareholder/member of the
payer company. Therefore, under no-
circumstance, it could be treated as
‘shareholder/member receiving dividend. -If the
intention of the Legislature was to tax such
loan or advance as deemed dividend at the
hands of “deeming shareholder”, then the
Legislature would have inserted deeming
provision in respect of shareholder as well, that
has not happened. Most of the arguments|of
the learned counsels for the Revenue would
stand answered, once vve look into the maLte.
from this perspective.

ITA 223/2010,219/2010,1204/2010,309/2011
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26. In a case like this, the recipient would be a
shareholder by way of deeming provision. It is
not correct on the part of the Revenue to argue -
that if this position is taken, then the income
“is not taxed at the hands of the recipient”.
Such an argument based on the scheme of the
Act as projected by the learned counsels for
the Revenue on the basis of Sections 4, 5, 8,
14 and 56 of the Act would be of no avail.
Simple answer to this argument is that such
loan or advance, in the first place, is not an
income. ~ Such a loan or advance has to' be
returned by the recipient to the company,
which has given the loan or advance. i

27. Precisely, for this very reason, the Cou lLs:t
have held that if the amounts advanced are,
business transactions between the parti; s
such payment would not fall within i
deeming dividend under Section 2(22)(e)
the Act.”

tof

‘We may also point out that while coming to this conclusion,

this Court concurred with the same vievv expresséd by the
Bombay High Court in C@mmhsmmer of Incomé Tax Vs.
Universal Medicate (P) Lid. }90 Taxman.;144 (Bom.)
which had approved the decision of:the, Spfecial Bench

Mumbai in the case of ACIT Vs. Bhaumik Colour (P) Lid.

' _118 ITD 1 (Mum.) (SB) and Rajasthan High Court in the case

of Commissioner of Income Tax Vs. Hotel Hilltop 217

CTR (Raj.) 527.

Though, in these appeals also we are concerned with the

provisions of Section 2(22)(e) of the Act, another f_acet of this

I'TA 223/2010,219/2010,1204/2010,309/2011
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provision has arisen for consideration because of which we

\ have to proceed further from the stage wheré .we left at

Ankitech Pvt. Ltd. (supra). R

1.
ofisisting of

¥
The respondent/assessee is a partnership firm.

L

three partners namely Mr. Naresh Goyal, Mr.laSJriﬁde’r Goyal
and M/s Jet Enterprises Pvt. Ltd. having profit ‘vshéring retio
of 35%, 15% and 50% res'pectii“/ely. The assessee firm had
taken a loan of ¥ 28,52,41,516/- from M/s Jetair Pvt. 'Ltd. I\Ie\;v
Delhi. In this company the assessee has |invested by
subscribing to the equity share numbering 1,43)980 of ¥ 100
each which constitute 48.18%. However, the “sh',ares weare
'purchased in the name of the two partners'namew M.
‘Naresh Goyal and Mr. Surinder qual. Thus, \/\'/hereasf~ Mr.
Naresh Goyal and Mr. Surinder Goyal ‘are the respective
share holders, the assessee is the beneficial share holder.
On these fécts, in this appeal we a.;’e concerned with the
first limb [in contradiction to second limb that feli for
interpretation in Ankitech (supra)] and are called upon to
examine as to whether this first Iimb of Section 2l(22‘)(e) of
the Act has béen satisfied. W'é should point bu’c at the
outset that it is an admitted position that all oth‘er conditions

: |
stipulated in Section 2(22)(e) of the Act are [fulfilled. The
f H

Il

ITA 223/2010,219/2010,1204/2010,309/2011
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extent of share holding is also so high that the assessee has

indubitably substantial interest in Jetair Pvt. Ltd.

For attracting first limb, the requirement of the provision is

that the payment is made by a company “by vvég/,of advance
o

§

or loan to a share holder, being a person ':.vvho is the
beneficial owner of shares”. The question vvh‘ic.h calls for
-interpretation is as to whether samé is to be paid by way of
advance or loan to a share holder who is ;a‘l_'éo the-beneficial
owner of the shares. To put it othe'rwisé, is it necessary
that both the conditions have to be satisfiéd namely such a
person to whom the payment is made is' not only a

registered share holder but a beneficial sharé holder as well.

Before we proceed to answer the question, we would like to
repel the preliminary submission advanced by Mr. Syali,
learned Senior Counsel for the assessee, that t:his aspect is

also covered by the judgment in Ankitech (supta)j Mr. Syal
ventured to make this submission embololeneq~ S/”the fact

. : ' - it .
that the decision of special Bench Bombay fin| Bhawmilc

Colour (supra) has been upheld by the Bombay High Court
in Universal Medicare (supra) and in Anfitech (supra)
this Court has concurred with the said opinions. on this

basis, it was pointed out that following observations of the

ITA 223/2010,219/2010,1204/2010,309/2011
Page 10 of 28
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| entire judgment in Ankitech (supra) is conﬁ ,Jsd

Special Bench Mumbai in para 24 squarely answered the
question posed in these appeals \Nﬁich»is_reproduced in

Ankitech (supra) also. This para reads as under:-

“24. The expression "shareholder being a person
who is the beneficial owner of shares" referred to
in the first limb of Section 2(22)(e) refers to both
a registered shareholder ~ and beneficial
shareholder. If a wperson is a registered

shareholder but not the beneficial then the
provision of Section 2(22)(e) will. not :apply.

Similarly if a person is a beneficial ‘shareholder but
not a registered shareholder then also the first
limb of provisions of Section .2(22)(e) will not

apply.”

No doubt, Ankitech (supra) affirmed the view taken by the

Special Bench in Bhaumik Colour (supra). Hb !‘elzvcr the

1

|
“Lo second

limb of Section 2(22)(e) of the Act and itis tha a pect only,

as highlighted above as well, which was tne.'focus of
attention and answered. No doubt, in the aforesaid para of
Bhaumikcmwuf (supra) Special Tribunal has comrﬁentc—;d
upon the first limb of Section 2(22)(e) of the Act as well but
the veracity thereof had not arisen for consideratiqn as that

was not the issue involved. It is trite that the rah‘tio of a case

is to be culled out from the question that specifically arose,

discussed and answered and not what can be logically

deduced therefrom. The issue with which we are ;oncemed

was neither the issue nor deliberated upon. It is for this

ITA 223/2010,219/2010,1204/2010,308/2011
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11.

ITA 223/2010,219/2010,1204/2010,309/2011

reason that we need to glve a fresh look to this guestion in
the present case. It would be a differen.t’ matter, whether we
ultimately agree with the aforesaid view of the Tribunal in

Bhaumic Colowur (supra) or not.

Mr. Syali, learned Senior Counsel submitted thatjunder the

Income Tax Act, for the purposes of Income Ta,} grtnership

A _ l
firm is different from the partners. The inco e earned by

the partnership firm is also assessed at the hénds of the
partnership firm which is required to file its-own return. The
profits distributed theréafter to the partnefs become iﬁcome
at the hands of the Apartners and parthers are separately
assessed under the Income Tax Act. He alsc; referred to
various provisions of the Companies Act to ’buttr’ess his
submission that the partnership firm ih its own right can be
the shareholder as distinguishéd from the partners
themselves. Specific attention was drawn to Section 187 (c)
of the Companies Act which draws distinction between the
registered shareholder and a person holding a beneficial
interest in any share. He also referred to the guidelinas
issued by the SEBI on joint share» holding in respect of
partnership firm interpreting the provisions of Section 187 (c)

of the Companies Act. Vide Circular No.8/18/75-CL-V dated

2011:DHC:14544-DB
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13 March, 1975. The SEBI has clarified the pgitjon in “he

following manner:-

_“(6) Partnership Firms.- Where in the case
of partnership firms, shares are acquired in
the names of one or more or other partners,
the partners will have to file a declaration
both under sub Section 91(i) and under sub
section (2) because they have aiso beneficial
interest in the shares held by them on beHalf

of all the partners. \
: n

Department’s view.- A partnership firm is not
a person capable of being a member within
the meaning of Section 41 of the Companies
Act, 1956 and since a partnership is not a
legal entity by itself but only a compendious
way of describing the partners constituting
the firm, it is necessary that the names of all
the members of the partnership firm- should
be entered in the Register of Members in
order that the right of the partnership as-a
whole to the shares in question may prevail.
The holding of shares by only one or more
partners on behalf of other partners of a firm
should not, therefore, ordinarily’ arise.
However, where in a given case, the name or
names, of only one or some of the partners is
entered in the Register of Members while the
intention is that the partnership as a whole
should have the right of membership in
respect of the shares in question, it is
obviously necessary for such partners who
hold shares not only for respect of the shares
in question, it is obviously necessary for such
partners who hold shares not only
themselves but for the benefit of all partr
constituting the firm whose names are
entered in the Register of Members,
comply with the rules under Section 187CH

ITA 223/2010,219/2010,1204/2010,309/2011
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13.

Sub Section (2) and (7)

. Act are reproduced as under:-

He also referred to the provisions of .ESec’tilon

“S$.187-C. Declaration by persons not - holdmg
beneficial interest in any share

(2) Notwithstanding anything  contained
elsewhere in this Act, a person who holds a
beneficial interest in a share or a class of shares
of .a company shall, within thirty days fro the
commeancement of the Companies (Amendment)
Act, 1974, or within thirty days after his
becoming such. beneficial owner, whichever is
later, make a declaration to- the company
specifying the nature of his interest, particulars of

of Section 187-C of the Comparies

the person in whose name ‘the shares stand '

registered in the books of the company and such
other particulars as may be prescribed.

(7) Nothing in this section shall be deerr
prejudice the obligation of a company t0 pay.
dividend in accordance with the provisions of
Section 206, and the obligation shall, on such
payment, stand discharged

[The provision of this section shall not apply .to -

the trustee referred to in Section 187B on and
after the commencement of the Companies
(Amendment) Act, 2000]

conjunction with Section 147 of the Companies Act.

ITA 223/2010,219/2010,1204/2010,309/2011
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Section

2011:DHC:14544-DB

150 of the Act mandates every company to keep register of
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its members and enter particulars as specifiéd in that
provision which includes the name, address and the
occupation, if any of each member'. On this basis, it was
argued that a member whose name is entered in the said
register is to be treated as ’shareh.older". , Section 41 defines
‘member’ an’d gives the definition of ‘member’ inter alia

stipulating that person who has registered his hame in the

register of a company and whose name- is 'mji red in its

! )
register of members, shall be a member offti\e,’ Company.
m!

Sub Section (3) of Section 41 deals. with benefcial owner in

the following manner:-

“471. Definition of “member”
(1)....
(2)....

. |
(3) Every person holding equity share caﬁ)ital
of company and whose name is enterea as
beneficial owner in the records of Ithe
depository shall be deemed to be a member of
a concerned company.”

It was thus argued that only that Beneficial owner whose

name is entered as beneficial owner in the records of the
depository, would be deemed to be a member of the
concerned company. Unless this condition is satisfied, a

beneficial owner cannot be treated as “member”  or

“shareholder” of a company.

ITA 223/2010,219/2010,1204/2010,309/2011
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Mr. Syali also relied upon the judgment of Allahabad High

Court in the case of Commissioner of ﬂnc@m@?'lf' 1 Vs, Rayj

- i
Kumar Singh & Co. 295 ITR.9 (All) wherein t;t ellCourt held

that the conditions stipulated in Clause (e) of Sec' ion 2 (22)
of the Act were not satisfied.where the assessee firm was not
the shareholder of a company-which géye the |oén and the
partners of the— firm were shareholders in the 'book_s

company. This judgment was rendefed following Supreme

Court judgment in the case of @:ezmrmunn;1/5517«:>1mc:nf/1 Income
Tax Vs. C.P. Sarathy Mudaliar, 83 ITR 170 (S: ). Following

observation from the said judgment was quoted by the

Allahabad High Court wherein the Supreme Court has held

that only loan advanced to shareholder could be deemed to
be dividends under Section 2 (6A) (e) of the Old Act

(corresponding to section 2 (22) (e) of the present Act):-

“What Section 2(6A)(e) is designed to strike at is
advance or loan to a "shareholder" and the word
"shareholder® can mean only a registered
shareholder. It is difficult to see how a beneficial
owner of shares whose name does not appear in
the register of sharehoiders of the company can
be said to be a "shareholder". He may be
beneficially entitled to the shares but he is
certainly not a "shareholder". it is only the person
whose name is entered in the register of
shareholders of the company-as the holder of the
shares who can be said to be a shareholdgr jgua
the company, and not the person benelc’ IIy
entitled to the shares. It is the former wi
"shareholder® within the matrix and sche

#uf

ITA 223/2010,219/2010,1204/2010,309"/2011

2011:DHC:14544-DB

Page 16 of 28



the company law and not the latter. We are,
therefore, of the view that it is only where a loan
is advanced by the company to a régistered
shareholder and the other conditions set out in
Section 2(6A)(e) are satisfied that the amolnt of -
the loan would be liable to be regardé’d as
'‘deemed dividend" within the meaning of Section
2(6A)(e). :

It was held that Hindu Undivided Family cannot be
considered to be a share holder and the loans givéh to HUF c.ould
not be considered as loans ‘advanced to a shareholder of the
company, therefore, “could not be deemed to be its income.
Referring to the aforesaid judgment, the Allahabad High Court
followed the view that since the firm was not the-shareholder and
the shares were in the name of partners, the |oén advanced by the
company to the firm could not be deemed to be a di\)id@ﬂd.
Following discussion .on this aspect by the Court is reproduced

below:-

“Clause (e) of Section 2{22) of the Act
existed clearly provide that if the loaf s
received by the shareholder, it is only therlt i
said loan can be deemed to be dividend i h|s
hand. In the present case, admittedly,!ithe
assessee firm was lot the shareholder of the
Company M./S Jai Prakash Associates (P) Ltd.
‘and the partners of the firm were the
shareholders in the books of the Company,
therefore, the loan advanced by the Company
to the firm cannot be deemed to be dividend
inasmuch as loan was not to the shareholder
but to the partnership firm which was not‘ the
shareholder in the books of the Company. \lt is

ITA 223/2010,219/2010,1204/2010,309/2011
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settifed principle of law that the deegmiﬁg
provision-has to be construed strictly.

In the case of Howrah Trading Co. Ltd. v.
[1959]36ITR215(SC) , the Apex Court held that
a person who has purchased shares in a
company under a blank transfer and in whose
name the shares have not been reglstered in
the books of the company is not -a
"shareholder" in respect of such shares within
the meaning of Section 18(5) of the Income
Tax Act, notwithstanding his equitable right to
the dividend on such shares, "and is not,
therefore, entitled to have this dividend
income grossed up under Section 16(2) of the
Act by the addition of the Income Tax paid by
the company in respect of those shares, and
claim credit for the tax deducted at source,
under Section 18(5) of the Act. The Apex C urt
held as follows: '

" n o n A
The word "holder of a share" are really &

to the word “shareholder”, and the expres in
" holder of a share" denotes, in so far aslithe
company is concerned, only a person who, as
a shareholder, has his name entered on the

‘register of members.

The position, therefore, under the Indian
Companies Act, 1913, is quite clear that the
expression "shareholder" or "holder of a share”
in so far as that Act is concerned, denotes no
other person except a "'member"'....

The question that falls for consuderatuon is
whether the meaning given to the expression
"shareholder" used in Section 18(5) of the Act
by these cases is correct. No valid reason
exists why “shareholder" as used in Section

18(5) should mean a person other than the

one denoted by the same expression in the
Indian Companies Act, 1913. In Wala Wynaad
Indian Gold Mining Company., In re (1982) 21
Ch.D. 849, 854 Chitty, ., observed:

ITA 223/2010,219/2010,1204/2010,309/2011
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"l use now myself the term which is common in the
courts, 'a shareholder', that means the holder of
the shares. It is the common term used, and only
means the person who holds the shares by having
his name on the register.”

Section -19A makes it clear, if any doubt exis‘ted,
that by the term "shareholder" is meant |t
person whose name and address are entere

company. There is but one register maintaine
the company. There is no separate registé
"shareholders” such as the assessee claims tg
but only a register of "members". This takes us-’
immediately to the register of members, and
demonstrates that evens for the purpose of the
JIndian Income Tax Act, the words "member" and
"shareholder" can be read as synonymous.

The words of Section 18(5) must accordingly be
read in the light in which the word "shareholder"
has been used in the subsequent sections, |and
read in that manner, the present assessee,
notwithstanding the equitable right to |the
dividend, was not entitled to be regarded as a
"shareholder" for the purpose of Section 18(5) of
the Act. That benefit can only go to the person
who, both in law and in equity, is to be regarded as
the owner of the shares and between whom and
the company exists the bond of membership and
ownership of a share in the share capital of the
company.” _

16. Coming to.the merits of the issue, submission of learned
Counsel for the appellant was that language of Section 2 (22)
(e) of the Act clearly spells out that a beneficial owner is
treated as share “hblder under this brovision. She took the
matter at the'pedestal of first- principles on which the
relationship of the partners vis-a-vis pa;rtnership is generally

construed. Expanding this argument, she referred to

|
ITA 223/2010,219/2010,1204/201.0,309/2011 H } g'w
|
1
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Sections 14,15,16 and 18 of the Partnership Ac ‘q énd, argued
th‘at as per these provisions, a partnership firm has no
Sepa.rate entity and it is synonyms. with the ;ﬁartners (in
contradistinction to a company incorporated under the
Companies Act which enjoys the status of.fan lindependent
legal entity and is a juristic per'so.n; ';é;éparéte from its
members i.e. the share holders). - She th-us‘a‘rgued that

when the shares are bought by a partnership firm (which is

- admittedly a beneficial owner), foy want of its own legal

entity, per force these share are to be bought in the name of
partners. However, for all intent and purposes it is a
partnership firm which would be the shareholder as well for
the purposes of Section 2(22)(e) of the Act. Otherwise,
argued the leamed senior Counsel, the very purpose of this
provision would.‘be defeated in the case of a partnership
firm, as in no case shares would be bought in the name of
partnership firm since it is not permissible in law. She
|

further submitted that one does not have to resort to the

provision of the Companies Act to find ou | ]ho is the

piieme Court

!
shareholder. She also submitted that the $
judgment in Mudaliar (supra) was rendered before the
amendment to Section 2(22)(e) of the Act. She also argued

that there is a difference between the HUF and the

ITA 223/2010,219/2010,1204/2010,309/2011
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partnership firm which is eloquently -brougﬁt out by the CIT

(A) in his order passed in ITA 1204/2010.
&

We have given our thoUghtfuI consideratibn to the
submission of the counsel for both the parties. !L\ccording to

us the outcome of this appeal depends on:the following two

guestions:-

(1) To attract the first limb of Section 2 (22)(e) of

the Act, is it necessary that the person who has
received the advance or loan is a shareholder
and also beneficial owner. To put it otherwise,
whether both the conditions are required to be
satisfied will depend upon the interpretation to
be given to the words “ being a persoh who is a
beneficial oWner of shares....” Which was
inserted by ;amendment in the aforesaid
provision carried out by the Finance Act, 1987
w.e.f. 1% April, 1988,

(2)  Whether the assessee who is a pa.rtnersh_ia firm

can be treated asf’sha_reholder’ because of the

reason that it has purchased the shares nl
name of the two partners. ” y [
' |

In so far as first question formulated above’ |5 "oncerned,
éhswer to that can be found in Rameshwarlal Sanwarinal
Vs. CIT 122 ITR 1 (SC) which followed the-judgment in the
case of Commissioner of Income Tax Vs. C.P. Saraiiiy

y
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|
!
|
!

Mudaliar [1972] 83 ITR 170. That was a case where the

~assessee was HUF which had obtained certain loans of a

company whose shares it beneficially owned. Howéyer, these
shares stocod in the name oflS.M. Sharia (Karta) of the said
HUF in the register of shafeholders of the company.' The loans
were advanced by the company to three concerns which were
owned by fhe ass.e'ssee/ HUF. The Court held that conditions
stipulated in Section 2 (6A) (e) of the Income Tax Act, 1922
(which is akin‘to-Section 2 (22)(e) of the‘ present Act) were not
satisfied and<the amount of loan would no"g fall within the
mischief of this Section as the HUF was not th!e shareholder
even when it was beneficial owner of the sﬁarg;.j

|

therefrom that both the conditions have to' be:élati
A 1

view has been followed by the Rajasthan High Court in the case

QIIt is clear
i

; fied. This

of Harish Chand G@Iecrha V?_s., CiT, 132 LTR 30 while
deali'ng with the present provision contained in the Income Tax
Act, 1961. The expression “being a person as a beneficial
owner of éhares” gualifies the word ‘shareholder’.  Thus to
attract the provisions of Section 2 (22) (e) of|the Act, the

1
|

person to whom the loan or advance is made should be a

‘shareholder as well as beneficial owner.

This brings us to the more important issue viz. whether the

assessee firm can be treated as a shareholder having

ITA 223/2010,219/201.0,1204/2010,309/2011
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purchased shares through its partners in the company which
has paid.the loans or is it necessary that a shareholder has to
be a ‘registered shareholder’. If the contention of the assessee
is accepted, in no case a partnership firm :can- come within the

mischief of Section 2 (22) (e) of the Act because [pf \t“he reason

Ul .
ame of its

1$Y]

that shares would'be purchased by the firm in tf
’ ‘l

partners as the firm is not having any separat' e tity of its
own. With the name of the partner enteriné into the register of
members of the é:ompany as shéreholder, the said partner shall
be the ‘shareholdér’ in the records of the company but ﬁ()t the
beneficial owner as ‘beneficial owner’ is ,the-partxnership firm.

This would mean that the loan or advance given by the

company would never be treated as deemed dividend either

in the hands of the partners or in the hands of partnership

firm. In this way the very purpose for which this provision was
enacted would get defeated. The object behind this provision
is succinctly stated in the Circular No. 495 of 22" September,
1987 particularly in the Explanatory Notes to Finance Act, 19387

when this provision was amended. It reads as under:-

“With the deletion of Section 104 to 109 there
was a likelihood of closely held companies not
distributing their profits to shareholders by way
of dividends but by way of loans or advances
to that fthese are not taxed in the hands of the
shareholders. The forestall this. manipulation,
sub -clause (3) of clause (22) of Section 2 has
i
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Page 23 of 28



2011:DHC:14544-DB

been suitably amended. Under the existing-
provisions, payments by way of toans or
advance to shareholders having substantial
interest in a company to the extent to which the
company possesses a accumulated proﬁtsl is
treated as dividend. The shareholders having
substantial interest are those who ha\/iJ a
shareholding carrying not less than 20 per cent
voting power as per the provisions of clause
(32) of Section 2. The amendment of the
definition extends its application to payments
made (i) to a shareholder holding not less than
10 per cent of the voting power, or (ii) to a
concern in  which the shareholder has
substantijal interest. Concern as per the newly
inserted Explanation 3 (a) to Section -2 (22)
means a HUF or a firm or an association of
persons or a body of individuals or a company.
A shareholders having a substantial interest in a
concern as per part (b) of Explanation 3 is
deemed to be one who is beneficially entitled to
not less than 20 per cent of income of such
concern. '

10.3 The new provisions would, therefore, be
applicable in a case where a shareholders has
10 per cent or more of the equality capital.
Further, deemed dividend would be taxed in the
hands of a concern where all’ the following
conditions are satisfied: !

(i) ~ where the company makes the payment
by way of loans or advances to a concern. '

!

(ii) Where a member or a partner o’r'
concern holds 10 per cent of the voting povv
the company; and - . ‘ .

(i) where the member or partner of the
concern is also beneficially entitled to 20 per
cent of the income of such concern.

With a view to avoid the hardship in cases
where advances or loans have already been
given, the new provisions have . been made
applicable only in cases where Ioans | or
advances are given after 31°% May, 1987."

ITA 223/2010,219/2010,1204/2010,309/2011
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These amendments will apply in relation to
assessment year 1988-89 and subsequent
years.”

If the contention of the aséessee is accepted than the very
object for which Section 2 (22) (e) of the Act was amended
would get frustrated. gua the partnersh_ip firm leading to absurd
results. It is a very well establishéd principle of constfuct.ion
that where the‘ plain literal interpretation - of a statutory

provisions produces manifestly absurd and'gnjustirésul'ts which
could never have been intended by the fegislatutrez;.tl‘le Court
must modify the language used by the Legislat.urih l‘}% even “do

- K
some violence” to it, so as to achieve obvious ilr{, ention of the

Legislature. Reference is made to the decision of‘ the Supreme
Court in the Case of K.P. Varghese Vs. ITQ 131 ITR 597

(SC).

No doubt, when Section 2 (22) (e) of the Act enacts a
deeming provision, it has to be strictly construed.| At the same
time, it is also ftrite that such a deeming provision has to be

taken to its logical conclusion. If the partnership firm which

“has purchased the shares is not treated as shareholder merely

because the shares were purchased in the name of the
partners, that too because of the legal compulsion that shares
could not be allotted to the said partnérship firm which is a non

]

legal entity, it would be impossible for such a condition to be

ITA 223/2010,219/2010,1204/2010,309/2011
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fulfilled. That 'is not the purpose of law. The partnership 'rm

is synonym of the partners. As per the Circular {ssued by the
. [

SEBI dated 13" March, 1975 interpreting Sectign 187 (c) of
I
J |

the Companies Act, relied by the learned col ne for the

3
assessee himself, a partneréhip firm is not a per ! n capable of
béing a ‘member" within the meanAing of Section 47 of the
Companies Act. It is furthér exblained that since a partnership
firm is not a legal entity by itself but only a ;,om'pendious way
of describing the partners constituting the; firm, it is

necessary that the names of -all the mempers of the

partnership firm should be entered in the Register of

Members. Obviously then, with the purchase of shares by

“the firm in the name of its partners, it is the firm which is to

be treated as shareholder for the purposes of Section 2 (22)

(3) of the Act.

It would be difficult to accept the contention of Mr. Syali,
predicated on the p_rovi'sion of Companies Act as Wherever a
partnership firm wants to come out of the rigors of Section 2
(22)(e) it can easily do so by hot 'ente:ring the namés of all
the members bf the partnership 'firm in the Register of

Members. In this case itself, it could be seen that Mr. Naresh

Goyal holds 44.58% of shareholding in M/s Jet Airj(P) Ltd. as

i
i
!

a partner of the appellant firm. On the other hang, the said
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Mr. Narersh Goyal derives 35% of the profit sh%ring ratic in
the assessee firm. In other words, Mr. l\lareth Goyal has
substantial interest in the assessee firm too. ”Irhus, he is a
person who ndt only has substantial interest but also holds
sufficient influence. Since the partnership firm is the
benefitial owner and it has to per force purchase fhe shares
in the name of the partners, itis very easy for a person ‘ike
him tb ensure that only the names of ‘partners in whose
name shares are -purchased is entered in the records of the
company and the names of all the partners are not
Tecorded so that provisions of Section 187C of the
Companiés Act are not fulfilled. | Likewise, it can also be
ensured that for the purpose of Section 41 (3) of the Act, the

name of the partnership firm is not specificall

L . o
beneficial owner in the records to the deposi
partnership firm as deemed member of Ith

concern
company within the meaning of Section 41 (3) of the Act.

Such a situation cannot be countenanced.

We are, therefore, of the opinion that for the purpose of

Section 2 (22) (e) of the Act, partnership firm isjto be treated

2011:DHC:14544-DB

as the shareholder and it is not necessary tha‘tt is has tc be

“registered shareholder”. We thus answer the questions

“formulated in favour of the Revenue and against the

ITA 223/2010,2 19/2010,1204/2010,309/2011
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assessee as a result, this appeal is allowed setting aside the

order of the Trib‘unal and ‘restoring that of the Assessing

Officer.

/\/ A W
D) ['v’ Ay e e

!’,’"‘ L \\
(A.K. SIKIRNY
JUDGE

JULY 11, 2011
skb

- ITA 223/2010,219/2010,1204/2016,309/201].
. Page 28 of 28



