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1. Whether Reporters of Local newspapers may Ibe ailovverl to see

: the Judgment?
2. To be referred to the Reporter or not? i
3 Whether the Judgment should be reported in tk of

1$

~*-*:an-: S‘HKR‘\L ﬂ"

1. These appeals of the assessee were admitted on the following

questions of law vide orders dated 25" September, 2003:-
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“1. Whether the Income Tax Appellate .’
Tribunal was correct in holding that the
‘reassessment proceedings under Section -
147/148 of the Income-Tax Act 1961 were

valid? '

2. Whether the office of Rolls Royce India
Limited at New Delhi constituted a
permanent establishment of the assessee
under Article 5 of the Double Taxation
Avoidance Agreement between India and the
United Kingdom? ~ :

- 3. If the answers to questions No.1 & 2
are against the assessee, then what would be
the appropriate amount of profits attributable
to the permanent establishment of the
assessee in India? _ |

4.  Whether the findings of the Income Ta>
appellate Tribunal with regard to the i
existence of the permanent establishment of it
the assessee in India are perverse?”

ER|

. L :
2. On an application preferred by the appellant/ assessee, following

dddlthﬂal questlon of law was framed as substantial question of law, to
be addressed at the time of hearing:-

“Whether a coordinate bench of the tribunal
while passing an order can take a contrary,
view that has been expressed by an earlier
coordinate bench in respect of the samq’
assessee where similar issues are involved oy
, should the bench refer it to a larger bench”?

3. We may point out at the outset that Mr. Ganesh, learned Senior
Counsel appearing for the appellant/assessee did not'press all these
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496/2008, 497/2008, 498/2008,498/2008 584/2008, :

547/2008, 648/2008, 649/2008, 650/2008,663/2008 . 7



2011:DHC:14513-DB

questions at the time of nearing. The learned counsel for the assess

did not argue the \/alidity of reopening of assessment under Section 147/
of the Income-Tax Act. Even on additionallquestion, framed vice orders
dated 7™ july, 2010, no arguments were raised. Accordingly, Guestions
no. 1 and additional question framed on 7thJuIy,‘Zd]LO ane ZQngide<:i against

 the assessee, as not pressed,

| .
t.on which aspect

4. Even on the question of permanent establishmen
guestion of law no. 2 and 4 have been framed, there was no serious
contest. As would be noticed later, the only attempt on the part of Mr.

Zanesh was to persuade this Court to refer the matter, back to the ITAT

and decide this issue afresh in the light of the objections filaed by the

assessee.. We may mention that Rolis Rdyce India Limited (RRIL) 15 100%
subsidiary set up in India an_d it is held to be the PE of‘ the assessee.
Since this.was the submission in the alternative and main focus of attack
on the findings of ITAT rested on question of law no.3, we will first deal
with that question. Reason is obvious. IVIr‘. Ganesh argued that 2ven if it
is S0, the payment made by the assessee to RRIL }for the services
s‘endered by RRIL on behalf of the assessee constitutes arm’s length price

(ALP) and, therefore, nothing more was to be taxed at the hands of the

assessee.

TA 493712008, 743/2006, 494/2008,495/2008, ' Page 7 of 19
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5. We may capture some material facts needed| toc answer this

guestion of law no.3.

6. The appellant is a company incorporated under tvhe_ laws of England
and Wales and is a tax resident in the United Kihgdc;m. ;The appellantis a
Non-Resident under thé provisions of the Indian 'Inédnpe Tax Act. The

- I
appellant supplies certain parts and equipment to Nno‘iaﬁn custormers who
are mainly Indian Navy, Indian Air Force and Hindustan Aeronautics
Limited (HAL). There is another company namelyMé/ Rolls Royce India'n
Limited (RRIL) which is a company incorporafed uhdér the Laws of
cngland and Wales ahd is tax resident in the United Kingdom. RRIL has
offices in india which render liaison services. ~The liaison offices have
been established after taking approval from -thé Reserve_Sank of India.
RRIL renders liaison services and such services are réndered inter alia by
the liaison offices of RRIL in India for Whith RRH_:iS remunerated on a cost

plus basis.

‘ 7. The Assessing Officer after holding that RRIL \/vas{FE
‘ . L e
and there were business connection between the twoljgs

f the assessee

.

the marketing

{

and sale of goods to Indian customer were carried out by the assessee

ITA 493/2008, 743/2006, 494/2008,495/2008, Page & of 19
496/2008, 497/2008, 498/2008,498/2008 5842008,
847/2008, 648/2008, 649/2008, 650/2008,663/2008
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¢hrough RRIL substituted in India. He was of the:

attributable from PE was liable to tax in India in terms of Article 7 of

DTAA. The Assessing Officer accordingly invoked Rule 10 of the income
Tax Rules , 1962 and attributed 100% of profits earning frorm sale of
geods from Indian customer in the assessment year 1997-98 to 2000-01

and 75% of profits in the assessment year 2002-03 and 2003-04.

3. The CIT (A) upheld the order of the‘ Assessing Officer for the
Assessrnent years 1997-98, i998—99, 1999-00, 2000-01 and held that the
offices of the RRIL in India 'c‘onstitute pe%man_ent establishiment of the
appellant in India under_. Article 5 of the Double Taxation Avcidance

Agreement Between India and United Kingdom (hereinafter referred to as
£ the Assessing

“DTAA"). However, the CIT (A) had modified the order of
| Sl
|

Officer to the extent that the profits attributable to tht]

on India were deemed to be 75% instead of 100% of th";=

as held by the assessing Officer. The order of the CIT'(A) was carried in
appeal before the ITAT and ITAT also upheld the order o"f the CIT {A).
However, it modified the order of the CIT (A) to the extent :that the profits
attributable to the activities carried on in India were estimated at 35%

|
instead of 75% as held by the CIT (A). B
i

o
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~. Mr. Ganesh has not challenged the order of the ITAT insofar as it ”_" -'[}

attributed 35% of the global profits to the activi’tié:s carried out in India.
His grievance on this aspect was also very limited‘zzénd confined to the sat
off  of net researgh and develop‘mént' _expehses while Etanjgal,ﬁ‘t.izwg the
income. To put it precisely, the submission vvaS'that though the Tribunal
had held that 35% of the global profits in respect Qf :s,a_le effected in India
were chargeable to tax in India in the impugned ";(')rder' the Tribunal had

not satisfied as to which profit is to be adopted for this 9
A

£l

iO. After the impggned decisien, the assessee had7?ore§3'u‘erre(j MA 55-
60/Del/2008 before the Tribunal raisingv various issues including the one
raised above.' It was ceontended that even if the income is to be
computed, only net profit to be taxed should be considered and not the

trading profit.  The assessee had sought clarification by means of

aforesaid application, inter alia, on this pbi‘nt as well chtending that in
the absence of clarity, there may be confusion while gi;\/ing effect to the
order of thé Tribunal. The Tribuhal disposed of thi‘s app!icétion vide order
dated 30““. Jahuary, 2009 clarifying that in par'é 24.1 of the impugned
order it had held that out of the total profits on global basis, 50% of the
profit is to be attributed to the manufacturing actiVity, 15% to research

and development activities and balance to marketing activities and since

ITA 493/2008, 743/2006, 494/2008,495/2008, ' Page 10 of 19
496/2008, 497/2008, 498/2008,498/2008 584/2008,
©47,2008, 648/2008, 649/2008, 650/2008,663/2008




2011:DHC:14513-DB

11. Itis also remarked that the Assessing Officer had @ dopted the global

! E

profits being trading profit which represents gross profit less commercial
marketing product support cost and general administration cost, but
before net of the researchu and development expenses -and éxceptiu:)rnal
items. The contention of the learned counsel for the ?sserss;ﬁe: that net

research and development expenses should aiso bie Jreduced  while
, |

computing operating profits was rejected by the“‘T'ri,buiha‘l on the ground
that no part of reseafﬁh and development activities is cérried_ out in India.
There is a sufficient clarification on this asp_ect by the Tribunal in the
following words:- , |

“The contention of the learned counsel for the
assessee is that net research and development
expenses should aiso be reduced while computing
operating profit. We are unable to accept such
contention. It is an admitted fact that nc part of
the research and development activities are
carried out in - India. The research and
development do contribute to t the profit and in
respect of which Tribunal have apportioned 15%
thereof and directed to exclude the same while
computing global profits.  While computing the
profit which is to be attributed to the activities in
India, only those factors affecting such profifare to
be considered. Thus, if some activities are ¢arried

. SR

out by the assessee wholly outside India in res

{TA 493/2008, 743/20006, 494/2008,495/2008, ! : ' 3
496/2008, 437/2008, 498/2008,498/2008 584/2008, ‘ : .
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of which no profit can be attributable to the
activities in India, then such profit cannot be taxed
in India. In the same fashion if some activities are
carried outside India resulting into loss to the
assessee, such loss is alse to be ignored while
computing the profit, which is composite, {t‘o the
proportionate of activities in India. The activities in
India are in the form of marketing and!sales.
Therefore, all the expenses incurred- till the
~marketing are to be reduced. The research and
development activities which result into loss to the
assessee and admittedly not being carried out in
India is to be ignored while computing global
profits to be attributed to Indian operations.
Therefore, the computation of profit as done by the
Assessing Officer is to be upheld subject to our
observationstin para 24.1 of the order of Tribunal.”

. -
: 2
. :

12, We are in agreement with the aforesaid.view of the Tribuna!. While
restricﬁng the attribution ‘to 35%, the rea'son given by the Tribunal was
fhat profit attributed" to manufacturing‘u activity and research and
development activities e 50% and 15% respectgively had to be

excluded.  Thus the expenses on research and deyelepment were
S

already taken care of when remuneration @ 35%;} attributed to

i
H

i

marketing activities in India on which global profits wa 11

| .
rapportioned and
’there was no question of setting off the research and development

expenses.again in respect of marketing activities . We, thus. answer

question no.3 against the assessee.
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.3, With this, we revert back to the issué of PE on vvhi‘t:h guestions
law no. 2 & 4 are framed. As already poinfed out, there is no serious
.t:ontest to the findings arrived at by the Tr.i..bunal touching various facets
of the business relation between RRIL and the assessee on the basis of
which RRIL, which is a 100% subsidiary éetup in India is held to be as PE
of the assessee. Only a limited challengelwas laid to the impugned order
wéns predicated on the objections which t'her assessee had filed to the
Remand Report obtained by‘th'e Cit (A) from the ASsessing Office. It was

argued that the assessee had filed its Objéctioms ‘which is  duly

i

acknow!edged by the ITAT in para 19 of the impugﬂedor"l:fer, Alongwith
| |

il
|
L : .
mich fact is also

: LI R
acknowledged by the ITAT in the impugned order. The grievance is that

objections, the assessee had filed various documents giw
;. [ !

the objections as well as those documents were not even considered
properly. From these documents the assessee only wanted to show that

the RRIL does not constitute its PE in India.

|

|
14. When we examirie the discussion of the CIT (A) 05‘ well ITAT o the
aspects of PE, we are convinced that for sufflic_ieht and édequate reasons,
" the authorities below have held that RRIL to be the PE of the assessee in
india and in the process, the objections of the aséessee are duly met with

and answered. Though, there is an elaborate discussion on this aspect,

I'TA 493/2008, 743/2006, 454/2008,495/2008, ) . Fage 13 of 49
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.e may summarise the same by pointing out that the Tribunal delineat

six questions which had arisen for consideration and those are stated in
para-16 of the impugned order. Questions no. 2 and 3 were pre cisely on
|
i

this very issue which are as under:

“(2) Whether the assessee has any incor

chargeable to tax in India u/s 5 (2) of the,l‘
and whether the assessee has any busindp

connection in India as per Secticn 9 (1) (i)'ofg-
the Act? '
(3) If the answer to Question No.2 is in
affirmative, whether, in terms of DTAA
between India and UK, the appellant has wny
PE in India?”

‘ 15. The Tribunal first considered the question of business connection.
~After taking note of the relevant provisions which exist%d at that time as

well as the case law, in para-19, the Tribunal took note of the fact that an

agreement was entered into by the assessee \/\/lth RRIL when@by RRIL was
to render certain services to the assessee, From the extent and scope of
these services, the Tribunal held that the assessee  had a business
connection in India Wi‘thin the meaning of Section 9(1) (i) of the Act. It
would be relevant to point out at this stage that the aforesaid conciusion
' of the Tribunal was not rested solely on the agreement with RRIL. it also
took into consideration and analysed vari.ou‘s papers which were found

during the course of the survey and which were not there earlier when

A 493/2008, 743/2006, 494/2008,495/2008, ' o Page 14 0of 19
g
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ne Tribunél had decided the appeal of the assessee T

year 2001-02. It is not necessary to state |n detail the nature of those
documents having regard to the jact that be»fore usfﬁhis aspect of
business connection was ﬁot disputed. However, we \'/\/b'U!d still tike to
reproduce the following observations of the Tribunal inj\is‘;behalf:

“The material existed for all the time to coi e and
it is unfortunate that the assessee never disclosed
its true relationship vis-a-vis RRIL. Only after the
survey was conducted, the true face has come out.
Once this material was found, the appellate
proceedings were pending and were . being
considered by learned CIT (A) after calling for a
remand report from the AO. The objections of
assessee against the remand report were also
considered. However, since the material refates to
the entire business activity even for all the years
under appeal, there is no case that the samme
should be ignored only because the same were not
found after the conclusion of assessment
proceedings but-before the conclusion of appellate
proceedings. Prima facie these papers itself show
the extent of work being handled by RRIL for
appellant in india. RRIL is not only 100%
subsidiary of the appellant but alsc maintains &
permanent office in India to undertake all such
activities. Thus, it can be concluded that the
appellant has a business connection in India ‘within
the meaning of Section 9(1) (i) -of the Ac¢t and
under the Income-Tax Act, its income is char geabfc
to tax in India arising out of such pusi

- 1 ll

connections. o
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_o. After holding that the assessee had business connection in Ind

the Tribunal adverted to the question as to whether thére was any PE in
india within the meaning of Article 5 of the Indo-UK. DTAA. The Tribunal
extracted the provisions of Article 5 and stated the legal positicn that
emerged therefrom. Thereafter, it reférred to various documents in para
22 and narrated its effect in detail. Our purpose vvould .b’e served by
extracting para 23 of the impugned crder which reads‘-as under:-

“23. 1t is also seen that the appellant has a dependent
agent in India in the form of RRIL. The fact that RRIL is
totally dependent upon the appellant is not denied.
However, the contention of the appellant is that even
though RRIL is a dependent agent and such agency is
to be deemed as PE, so long such dependent agent
has no authority to negotiate and enter into contracts,
under Article 5 (4), there is no PE in India. It is to be

noted that Article 5 (4) has three clauses, namdy a, b
& C. Thu even if one has to hold that the dep‘

contlacts for and on behalf of appellant stlll‘
clause (c) of sub Article (4), it is found th-
habitually secures orders in India for the appella" N
a set practice that no customers in India are dhéctly to
send orders to the appellant in UK.. Such orders aie
required to be routed only through RRIL. This fact is
evident from the letter of Mr. L.M. Morgan .to Mr.
Prateek Dabral and Ms. Usha. In the said letter, it is
made clear that ‘even request for quotation/extension
could not be communicated directly to the appellant
but are toc be routed through the office of RRIL. This is
applicable even to the orders. The fact is not denied
that the orders are firstly received by RRIL from the

customers in India and only then communicated |to tho
appellant. Thus, as per Para 4(c) of Article 5 the
dependent agent "habitually secures orders wh olly for
the enterprise itseif and hence, is deemed 10 be a

permanent establishment of the appeliant. ‘The
contention of appellant that the role of RRIL is merely
ITA 493/2008, 743/2006, 494/2008,495/2008, . Page 16 of 19
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of a post office is, therefore, unacceptable in view of
the facts of the case as evidenced by various
documents and correspendence found during the
course of survey. it can, therefore be summarized that
in the light of the facts as well as documents
mentioned above, RRIL's presence .n India is a
permanent establishment of appellant because:

(a) It is a fixed place of business at the disposal of
the Rolls-Royce Plc and its group companies in India
through which their business are carried on.

(b) The activity of this fixed place is
preparatory or auxiliary, but is a core actj i
marketing, negotiating, seiling of the product. T
virtual extension/projection of its custo er¢
business unit, who has the responS,|b|I|ty to }
products belonging to the group.

1
1

(c)  RRIL acts almost like a sales office of RR Plc and
its group companies. ' ‘ :

(d) RRIL and. its employees work wholly. and
exclusively for the Rolls Royce Plc and the Group.

(e) RRIL and its employees are  soliciting and

receiving orders wholly and excluswely on behdif of the

Rolls Royce Group. ;
(f) Employees of Rolls Royce Gioup are also present
in various locations in India and they report Ito the
Director of RRIL in India.

(g) The personnel functioning from the premises of
- RRIL are in fact employees of Rolls Royce Pic. This has
been admitted by the MD Mr. Tim jones, GM, and can
pe discerned from statement of Mr. Ajit Thosar and
documents like terms of employment of GMS.

Thus, the appellant can be said to have a PE in India

within.the meaning of Article 5 (1), 5(2) and 5(4) of the.

Indo UK DTAA. Since we have found that the appellant

has a business connection in india as well as PE in

India, the income arising from its operation in india are
chargeable to tax in India.”
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17. We are thus convinced that there is a detailec
taking into consideration all the relevant aspects vvhilie:
' ':!

constituted PE of the assessee in India. While'undertakivir‘].g“cr.itical analysis

of the material on reco‘rd, the Tribunal kept in mind the_‘ob‘jectior‘as filed by.
the assessee as well as the documents on which it wanted to rely upon.
Those objections vveré duly met and answered.
|

18, We 'thué, do not find any need to reménd the lcase bacl to-the
Tribunal for this purpose which was the plea raisecﬁ by the learned
Counsel for the appellant/assessee. Agreeing with the view taken by the
fT/ T in the impugned order as well as ih’ the Misc. Application, we answer
guestions no.2 & 4 against the assessee. As a résult, we find no  merits

in the appeals of the assessee which are accordingly dismissed.

19. In the appeals preferred by the Revenue only the extent of income
attributable to the PE is questioned. The case of the Revenue s that it
should not have been restricted as done by the CIT (A) and modified by

the ITAT. The submission is that the order of the Ass;essing Qfficer be

maintained.
i
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20. Since we have upheld the order of the ITAT in it s entirety includi

on this aspect while discussing the appeals of the| assessee, as a
|
| IR

consequence, all the appeals of the Revenue on this! aspect are also

dismissed.

o T
(ML L. MEHTA)
JUDGE
AUGUST 20, 2011
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