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* IN THE HIGH COURT OF DELHI AT NEW DELHI

+ . (1) ITA No.1786/2010

% : Date of Decision: May 27, 2011

COMMISSIONER OF INCOME TAX ... APPELLANT
Through: Ms. Rashmi Chopra, Advocate

Versus

RAM KISHAN DASS ... RESPONDENT

Through: Mr. Ajay Vohra and Ms. Kavita Jha,
Advocates

(2) ITA No.1790/2010

%
COMMISSIONER OF INCOME TAX ~ ... Appellant
' Through: Ms. Rashmi Chopra, Advocate
Versus

RAM KISHAN DASS ... RESPONDENT

Through: Mr. Ajay Vohra and Ms. Kavita Jha,
Advocates

(3) ITA No.1794/2010

% :
COMMISSIONER OF INCOME TAX ... Appellant
Through: Ms. Rashmi Chopra, Advocate

Versus
RAM KISHAN DASS ... RESPONDENT

Through: Mr. Ajay Vohra and Ms. Kavita Jha,
Advocates

(4) ITA No.170/2011
%

COMMISSIONER OF INCOME TAX ' ... Appellant
Through: Ms. Rashmi Chopra, Advocate

Versus

RAM KISHAN DASS ... RESPONDENT

ITAs Nos: 1786/10, 1790/10,1794/10, 170/11, 237/11, 1350/11 & 238/11 Page1o0f3
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Through:  Mr. Ajay Vohra and Ms. Kavita Jha,
Advocates

(5) ITA No.237/2011

%

COMMISSIONER OF INCOME TAX ... Appellant
Through: Ms. Rashmi Chopra, Advocate
Versus

RAM KISHAN DASS . RESPONDENT
Through: Mr. Ajay Vohra and Ms. Kavita Jha,

Advocates

(6) ITA No.1350/2010

%

COMMISSIONER OF INCOME TAX ... Appellant
Through: Ms. Rashmi Chopra, Advocate
Versus
SUNDER EXPORTS ... RESPONDENT

Through:  Mr. Salil Aggarwal and Mr. Prakash
Kumar, Advocates

(7) ITA No.238/2011

%
COMMISSIONER OF INCOME TAX ... Appellant
Through: Ms. Rashmi Chopra, Xdvocate

Versus

RAM KISHAN DASS . RESPONDENT
Through: Mr. Ajay Vohra and Ms. Kavita Jha
Advocates

CORAM:

HON'BLE MR. jUSTICE A.K. SIKRI
HON’BLE MR. JUSTICE M.L.MEHTA

1. Whether the Reporters of local papers
may be allowed to see the judgment? Yes

2. To be referred to Reporter or not? Yes

ITAs Nos: 1786/10, 1790/10,1794/10, 170/11, 237/11, 1350/11 & 238/11 Page2 of 3
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3. Whether the judgment should he Yes
reported in the Digest?

WEJ SEHTA, im&@‘ iy

1. For orders, see iTA Mo. 1775/2630, iited as Cammissioner of
Income Tax v Bishan Saroop Bam Kisfran Agro ﬁi"v Ledd. decided

on 27" May, 2011.

e /7 - 436,.. 8]

M. P,.,M‘.,ﬂ TA
(UDGE)

»

/4 y Lro-y
r’)/(/)nf t (.

| WRST T
’ (QUD&Q .u

May 27, 2013
rd

[TAs Nos: 1786/10, 1790/10,1794/10, 170/11, 237/12, 1350/11 & 238/11 Page X of 3
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x IN THE HIGH COURT OF DELHI AT NEW DELHI
+ _ (1) ITA No.1775/2010
% ' : Date of Decisioh: May 27, 2011
COMMISSIONER OF INCOME TAX ... Appellant

-Through: Mr. Prem lLata Bansal, Sr. Advocate
L with Mr. Deepak Anad, Advocates

Versus
BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. .. RESPONDENT

Through: Mr. K.P, Mall and Ms. Kavita Jha,
Advocates

(2) ITA N@,]L'}"}’ﬁ/Z@l(D)

% .
COMMISSIONER OF INCOME TAX - - ... Appellant
‘ Through: © Mr. Prem Lata Bansal, Sr. Advocate

with Mr. Deepak Anad, /-\dvocaLes
Versus '

BISHAN SARODP RAM KHSHAN AGRO PVT. LTD. ... RESPONDENT
Thlough Mr.. K.P. Mall and Ms. Kavita }ha,
Advocates :

(3) ITA INlO) 1777/7’@1@

% o
COMMHSS IONER OF INCOME TAX .. Appellant
_Through: Mr. Prem Lata Bansal, Sr. Advocate
with Mr. Deepak Anad, Advocates

Versus
BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through:  Mr. K.P. Mall and Ms. Kavita Jha,

Advocates

(4) ITA No,1965/2010

% ' : :
COMMISSIONER OF INCOME TAX - ... Appellant
Through:  Mr. Prem Lata Bansal, Sr. Advocate
with Mr, Deepak Anad, Advocates
ITAs No. 1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010
2036/2010, 2037/2010, 2038/2010 2039/2010, 2046/2010&2047/2010
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Versus :
BHSHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
- Through: Mr. K.P. Mall and Ms. Kavita Jha,
Advocates

(5) ITA No.2032/2010

% o
COMMIS ONER OF iINCOME . TAX ' App@ﬂﬂan’\t
Through:  Mr. Prem Lata Bansa! S| Advocate
with Mr. Deepak Anad, Advocates

Versus
BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through: ~ Mr. K.P. Mall and Ms. Kavita Jha,

Ad-vocates

(6) HTA No. ?’03 (2010

% : '
CUNMHSSI]@NFR OF HNC@MF TA)’( : .. Appeliant
Thiough Mr. Prem rata Bansal, Sr. Advocate
Wl‘rh Mr. Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through: "Mr."K.P. Mall and-Ms. Kavita Jha,
: ‘ Advocates

. . (7) ITA No.2034/201.90 , .
COMMISSIONER OF INCOME TAX . ) .. Appellant
Through:  Mr. Prem Lata Bansal, Sr. Advocate
with Mr. Deepak Anad, Advocates

Versus

-EEH:»HAN SAROOP RAM KISHAN AGRO IP’VT LTD. ... RESPONDENT
Throuqh _ Nir. K.P. Mall and Ms. Kavita Jha,
Advocates

(8) ITA No.2035/281.0

o
0 - .
H e N
iTAs No.1775/ 2010, ¥776/2010, 1777/2C19, 1365/2010, 2032/2010, 203 3/2010 20"4/2010 2035/2010
2036,/2010, 2037/2010, 2038/2015, 2039/2010, 2045/2010 & 20 7/2010 '

FPage 2 of 5
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COMMISSIONER OF INCOME TAX. : .. Appelia.
SR Through: Mr. Prem Lata Bansal, Sr. Advocate
with Mr. Deepak Anad, Advocates

Versus.

BISHAN SAROOP RAM KisHAN AGRO PVT. L.TD. . RESPONDENT
Through:. Mr. K.P. Mall and Ms. Kavita Jha, .
) Advocates

(9) ITA No.2036/201.0

% - .
COMMISSIONER OF INCOME TAX - Appellant
Through: Mr. Prem Lata Bansal, Sr. Advocate
with Mr. Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. .. RESPONDENT
Through: Mr. K.P. Mall md Ms. Kavita Jha,
Advocates

(10) ITA N0o.2037/2010

% - T ,
COMMISSIONER OF INCOME TAX ... Appellant
Through:  Mr. Prem Lata Bansal, Sr. Advocate

with' Mr. Deepak Anad, Advocates

Versus

BPSHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDEMNT -
Through: Mr. K.P. Mall and I\/ls Kavita Jha,
Advocates '

(11) ITA No.2038/2010

o :
L@MMHSSHONER OF INCOME TAX L. Appellant
Through: Mr. Prem Lata Bansal SI Advocate
with Mr. Deepak Anad, Advocates

Versus o,

ITAs No.1775/ 2010, 1776/2010Q, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010

Page3 of 5
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IEBHSHAN SAROOP RAM IKISHAN AGRO PVT. LTD. . RESPONDE
Through: Mr. K.P. Mall’ and Ms. Kavita Jha,.

Advocates

(12) ITA No. ?’@.»9/?’@31@

%
COMMHSSHONER OF INCOME TAX ’ ' .. Appellant
Through: Mr. Prem Lata Bansal S| Advocate

with Mr. Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through:  Mr. K.P. Mall and Ms. Kavita Jha, Advocates

(13) ITA No. 2046/2010 -

o, _ -
COMMHSSHONER OL" INCOME TAX T . .. Appellant
Through: Mr. Prem Lata Bansal, Sr. Advocate

with Mr. Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through: Mr. K.P. Mall and Ms. Kavita Jha, Advocates

(14) ITA No.2047/2010 |

%
COMMISSIONER OF INCOME TAX . ... Appellant
*Through: Mr. Prem Lata Bansal, Sr. Advocate
with Mr. Deepak Anad, Advocates

Versus .

BISHAN SAROOP RAM KISHAMN AGRO PVT. LTD. ... RESPONDENT
Through: . Mr, K.P. Mall and Ms. Kavita Jha, Advocates

CORAM:
MON'BLE MR. JUSTICE A.K.SHCRI
HON’BLE MR. JUSTICE M.L.MEHTA

1. Whether the Reporters of local papers
may be allowed to see the judgment? Yes

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
' 2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010

Page 4 of 5
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2. To be referred to Reporter or not? ~Yes
3. Whether the judgment should be Yes

reported in the Digest? ‘

M. L.MEHTA, |. (Oral)

1. For orders see ITA 1775 of 2010.

- /_,é%/k.,—\"’ijf;vc .
M.L.MEHTA
. (JUDGE)

""i[/--z_(;,;/\').‘./‘/ ( ( ),(:.
PSR

May 27, 2011
rd . : .

[TAs No.1775/ 2010, 1776/2010, 1777/20.10, 1965/2010, 5032/2010, 2033/2010, 2034/2b10, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2029/2010, 2046/2010 & 2047,/2010

Page 50l 5



* IN THE HIGH COURT OF DELHI AT NEW DELHI

+ (1) ITA No.1775/2010
% Date of Decision: May 27, 2011
COMMISSIONER OF INCOME TAX . .. Appellant

Through: Mr. Prem Lata Bansal Sr Advocate
-with Mr. Deepak Anad, Advocates

Versus
BISHAN ‘sAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT

Througn Mr. K.P. Mall and Ms. Kavita Jha
Advocates

] (2) ITA N0.1776/2010

%
COMMISSEONER OF INCCME TAX .. Appellant
Through: Mr. Pren: Lata Bansal Sr Advocate
with Mr Deepak Anad, Advocates
VVersus

BESHAN SAROCP RAM KISHAN ﬁG!PO PYT. LTD. ... RESPONDENT
Through: ~ Mr. K.P."Mall and Ms. Kavita jha,
Advocates

(3) iTA No.1777/2010

%
COMMISSIONER OF INCOME TAX | . Appellant
:Through:  Mr. Prem Lata Bansal Sr Advocate
with Mr. Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. .. RESPONDENT
Through:  Mr. K.P. Mall and Ms. Kavita Jha,
Advor‘ tes

(4) ITA Mc.1965/2010

% .
COMMISSIONER OF INCQOME TAX .. Appellant
Through:  Mr. Prem Lata Bans al Sr Advocate
' with Mr. Deepak Anad, Advocates
ITAs No.1775/ 2010, 1776/20).0, 1777/201(, 1965/2G10. 2‘032/20.10, 2033/2010, 2034/2010, 2035/201(),
2036/2010, 2037/2010, 2038/2010, 2039/2C7.0, 2046/2010 & 2047/2010 ’

Page 1 of 23
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Versus
BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through:” Mr. K.P. Mall and Ms. Kavita Jha,
Advocates

(5) ITA.N0.2032/2010

%

Through: Mr. Prem Lata Bansal, Sr. Advocate
with Mr: Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through: Mr. K.P. Mall and Ms. Kavita }ha,

Advocates

o (6) ITA N0.2033/2010

% .
COMMISSIONER OF INCOME TAX ... Appellant
. Through: Mr. Prem Lata Bansal, Sr. Advocate

‘ with Mr. Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT .

Through:  Mr. K.P. Mall and Ms. Kavita Jha,
’ Advocates

(7) ITA No.2034/2010

% . : ‘

COMMISSIONER OF INCOME TAX . ... Appellant
Through:  Mr. Prem Lata Bansal, Sr. Advocate
/ ’ with Mr. Deepak Anad, Advocates

\

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDPENT
Through:  Mr. K.P. Mall and Ms. Kavita Jha,
Advocates

(8) ITA No.2035/2010
% . _
ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010

Page 2 of 23
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COMMISSIONER OF INCOME TAX : ... Appellant
Through: Mr. Prem Lata Bansal, Sr. Advocate

with Mr. Deepak Anad, Advocates

\

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ,.. RESPONDENT
Through: Mr. K.P. Mall and Ms. Kavita Jha,
Advocates

(9) ITA No. 2036/2@10

%

COMMHS‘SIONER OF INCOME TAX ... Appellant

. Through: Mr. Prem Lata Bansal, Sr: Advocate
‘with Mr. Deepak Anad, Advocates

Versus

. BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT

Through: Mr.. K.P. Mall and Ms. Kavita Jha,
Advocates

(10) I'TA No.2037/2010

%
CO'MMISSHONER OF INCOME TAX .. Appeliant
Thlough - Mr. Prem Lata Bansal Sr Advocate
with Mr. Deepak Anad, Advocates

Ve/'sus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through: Mr. K.P. Mall and Ms. Kavita Jha,
Advocates

(11) iTA No.2028/2010

%
COMMﬁSSBONER OF INCOME TAX .. Appellant
Through:  Mr. Prem Lata Bdnsal Sr Advocate
with'Mr. Deepak Anad, Advocates

Versus

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2024/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2032/2010, 2046/2010 & 7047/2010 :

Page 3 of 23
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BISHAN SAROQOP RAM KiSHAN AGRO PVT. LTD. ... RESPONDENT
) Through: Mr. K.P. Mall and Ms. Kavita Jha,
Advocates

(12) ITA No.2039/2010

% . ~
COMMISSIONER OF INCOME TAX : ... Appellant
Through: Mr. Prem Lata Bansal, Sr. Advocate
with Mr. Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. .. RESPONDENT

‘Through:  Mr. K.R. Mall and Ms. Kavita Jha; Advocates -

(13) ITA No.2046/2010

% .
COMMISSIONER OF INCOME TAX ... Appellant
Through: Mr. Prem Lata Bansal, Sr. Advocate
with Mr. Deepak Anad, Advocates

Versus

BISHAN. SARQOPP RAM IISHAN AGRO PVT. LTD. ... RESPONDENT

Through: Mr. K.P. Mall and Ms. Kavita Jha, Advocates

(14) ITA No.2047/2010

%
COMMISSIONER OF INCOME TAX . ... Appellant
Through:  Mr. Prem Lata Bansal, Sr. Advocate
with Mr. Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through:” Mr. K.P. Mall and Ms. Kavita Jha, Advocates

CORAM:
HON'BLE MR. JUSTICE A.IK.SIKRI
HON’'BLE MR. ‘EUSTB.CE M.L.MEHTA

1. Whether the Repsorters of local papers
ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1265/2010, 20322010, 2033/2010, 2034/2010, 2035/2910,
2036/2010, 2037/2016, 2038/2010, 2039/2010, 2045/2010 & 2017/2010

Page 4 of 23
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‘may be allowed to see the judgment?
2. To'be referred to Reporter or not? /ﬁg

3. Whether the judgment should be
reported in the Digest?

M.L.MEHTA, }. (Oral)

1. The above 14 appeals are directed against the common ordér of
. the Income Tax‘AppeHate Tribunal (fbr shor@ “the Tribunal”) dated 18"
September 2009 whereby- the appeals ﬁled by the Assessee against
the order of CIT(A) weré allowed and the cross appeals filed by the

Revenue were dismissed. The following questions of law arose in all

these appeals:

. - Whether the Ld. ITAT erred in law in holding that the

assessment arder was barred by limitation?

f. Whether the amendment to the proi/iso to S‘ectibn 142(2C)
of the Income Tax Act, 1961 with effect from 01.04.2008

was clarificatory and thus retrospective in nature?

2. The facts, as gathered from the impugned order, are that the
Assessee had filed its returns for different assessment years. There
was a 'search conducted by thé Revenue on the Assessee on 7"
October 2004. The last panchnama was drawn on 6" December 2004.
‘A notice under Section 153A of the Income Tax Act (for short, “the

Act") was issued upon the Assessee on 16™ May, 2005. The assessee

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010

Page 5 of 23
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filed return in response to this notice. On 12™ December 2006, the
Assessing Officer ordered for conducting special audit as per the
provisions of Section 142 (ZA) of the Act and gave 90 days time i.e. up
to 12% March 2007 to submi.t the report. Thé Auditor made a request to
thé Assessing Officer for seeking exténsion of time for co;ﬂpletion of

audit stating that the Assessee did not co-operate in the proceedings.

Consequently, Assessing Officer extended the time from 12" March, -

2007 to 20%™ April, 2007. The Assessing Officer again extended the time
for com"ple"tion of the special audit up to 20™ May, 2007. The AO again,
for the third time, extended the time for completion of special audit up

to 5™ June, 2007, The audit report under Section 142(2B) of the Act

came to be submitted by the Auditor on 4™ june, 2007. The AO passed

the assessment order under Section 153A and 143(3) of the Act on 31

August, 2007.

. 3. “"These abpéals against the different orders of the Assessing
Officer came to be disposed of by CIT(A) vide different orders. Some of

~ the issues on merits were decided by CIT(A) against the Revenue and

some against the Assessee. The issue regarding limitation. of
finalizatlion of assessment under Section 153A was decided against the
Revenue. The cross appeals field by th(e Assessee and the Revenue
agaihst the order of CIT(A) were disposed of.by the Tribunal vide
impugned order only on the issue of limitation. Since the issue of

limitation of finalization of assessment was decided against the

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010

Page 6 of 23
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revenue, the Tribunal did not choose to decide the other issues raised

on merits.

4. - The Tribunal I\gld that *he AO could not have extended the time
for auditor's report on his own inasmuch as :this poWer of the AO to
extend .the time of axl_Jdit repjort Suo h'.\otu under Section 142(2C) came
to be inserted by way of én amendment with effect from 1%t April,
2008. Conseqguently, he held the ;cxssessment made under Section 153A

of the Act in respect of the assessment years in question to be barred

by limitation. 1t is this i-rhpugned order that has been challenged by the

" Revenue by way of these appeals.

5. There is no dispute with regard to the dates. The only issue is

. with regard to interpre"tation of provisions of Section 142(2A), (2C) and

153B(1) Explanation (ii). For better understanding these Sections are

reproduced hereinbelow:

142. Enquiry before assessment.-(1) For the
purpose of making an assessment under this Act, the
Assessing Cfficer may serve on any person who has
madé a return under Section 115WD or Section 139
or In whose case the time allowed under sub-section
(1) of section 139 for furnishing the return has
expired a notice requiring him, on a date to be
therein specified,- )

T XXX

[(2A) If, at any stage of the proceedings before him,

the [Assessing Officer], having regard to the nature

and complexity of the accounts of the assessee and

the interests of the revenue, is of the opinion that it

is necessary so to do, he-may, with the previous
ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1565/2010, ~032/2010, 2033/2010, 2034/2010, 2035/2010,
2_036/2010', 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010

vage 7 of 23
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approval of the [Chief Commissioner  or -

Commissioner] direct the. assessee * to get the

accounts audited by an accountant, as defined in the

Explanation below sub-section (2) of section 288,

nominated hy the [Chief  Commissioner or

Commissioner] in this behalf and to furnish a report , .
. of such audit in the prescribed form duly signed and

verified by such accountant and setting forth such

particulars as may be prescribed and such other

particulars as the [Assessing Officer] may require;

'[Prov/ded that the Assessing Officer shall not direct
the assessee to get the accounts so audited unless
the assessee has been given a reasonable
opportunity of being heard.]

[(2B) The provisions of sub-section (2A) shall have
effect notwithstanding that the accounts. of the
assessee have been audited under any other law for
the time being in force or otherwise.]

. [(2C) Every report under sub-section (2A) shall be
furnished by the assessee to the [Assessing ‘Officer]
within™ such period as may be specified by the
[Assessing Officer]:

Provided that the Assessing Officer may, Suo motu,
or on an application made in .this behalf by the
assessee and for any good and sufficient reason,
extend the said period by such further period or
periods as he thinks fit; so, however, that the
aggregate of the period originally fixed and the
period or periods so extended shall not, in any case,
_exceed one hundred and eighty days from the date
on which the direction under sub-section (2A)is
received by the assessee. .

153B.: (1) Notwithstanding anything contained in
section 153, the Assessing Officer shall make an
order of assessment or reassessment,—

(a) in respect of each assessment year falling within six
assessment years referred to in clause (b) of Z[sub-
section (1) of] section 153A, within a period of two
years from the end of the financial year in which the -
last of the authorisations for search under section
132 or for requisition under section 132A was
executed; '

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010

~

Page 8 of 23



(b) in respect of the assessment year relevant to the
previous year in which search is conducted under
section 132 or requisition is made under section
132A, within g period of two years from the end of
the financial year in which the last of the
authorisations for search under section 132 or for
requisition under section 132A was executed : -

[Provided that in case of other person referred to in

section 153C, the period of limitation for making the
assessment or reassessment shall be the period as
referred to in clause (a) or clause (b) ‘of this sub-
section or one year from the end of the financial year
in which books of account or documents or assets
seized or requisitioned are handed over under.
section 153C to the Assessing Officer having
jurisdiction qver such other person, whichever is
later:]

[Provided further that in the case where the last
of the authorisations for search under section 132 or
for requisition under section 132A was executed:
during the financial year commencing on the 1st day
of April, 2004 or any subsequent financial year,—
(i)the provisions of clause (a) or clause.(b) of this
sub-section shall have effect as if for the words “two
years” the words “twenty-one months” had been
substituted,; - :
(i) the period of limitation for making the assessment
or reassessment in case of other person referred to
in section 153C, shall be the period of twenty-one
months from the end of the financial year in which ~
the last of the authorisations for search under secticn
132 or for requisition under section 132A was
executed or' nine months from "the end of the
financigl year in which books of account or
documents or assets seized or requisitioned are
- handed over under section 153C to the Assessing
Officer having jurisdiction over such other person,
whichever is later:] ,
Provided also that in case where the Jast of the
- ‘authorisations for search under section 132 or for
requisition under section 132A was executed during
the financial year commencing on the 1st day of
April, 2005 or any subsequent financial year and

CITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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during the course of the proceedings for the
assessment or reassessment of total income, a
reference under sub-section (1) of section 92CA—

(i) was made before the 1st day of June, 2007 but
an order under sub-section (3) of section 92CA has
not been made before such date; or

[(ii)  is made on or after the 1st day of June, 2007,

the period of limitation for making the assessment or
reassessment’ in case.of such other person shall,
notwithstanding anything contained in clause (i) of
'the second proviso, ‘be the period of th/rty three
months from the end of the financial year in which
the last of the ‘authorisations for search under section
132 or for requisition under section 132A was
executed or twenty-one months from the end of the
financial year in which books of account or
documents or assets seized or requisitioned are
handed over under section 153C to the Assessing
Officer having jurisdiction ovei such other person,
whichever is later.]

Explanation.—In computing the period of I/m/tat/on
for the purposes of this section,—

(i)- the period during which the assessment proceed/ng
is stayed by an order or injunction of any court; or
-(ii) the period commencing from the day on which the

Assessing Officer directs the assessee to get his
accounts audited under sub-section (2A) of section
142 and ending on the day on which the assessee is
required to furnish a report of such audit under that

sub-section; or ‘

' XXXXX :
(2) The authorization referred to in clause (a) and
clause (b) of sub-section (1) shall be deemed to have
been executed.-

(a) in the case of search, on the conclusion of
search as recorded in the last panchnama, drawn in
relation to any person in whose case the warrant of.
authorijzation has been issued:..

(b) in the case of requisition under Section 132A, on
the actual receipt of the books of account or other
documents or assets by the Authorized Officer.]

ITAs No.1775/ 2010, 1776/2010, 177772010, 1865/2010, 2032/2010, 2033/2010, 2094/2010 2035/2010,
2036/2010, 2037/2010, 2038/2019, 2039/2010, 2046/2010 & 2047/2010
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6. ééction 142 provides the procedure for the' enquiry tlwat is
required before making assessment. Sub—section (2A) provides for
conducting special audit during the proceedings of assessment. ThIS
sub section plowdes that if at any stage of the proceedmgs the
Assessmg Officer was of the opinion, having regard to the nature and
complexity of the accounts of the Assessee and in the inte.rest of
revenue so to do, he rnay direct the Assessee to get the accounts
audited by the Accountant in the manner prescribed therein. Sub
section (2C) provides that every audit report under sub section (ZA) is

to be furnished by the Assessee to the Assessing Officer within such

- period as may be specifled by the Assessing Officer. It was submitted

by the learned counsel for the Assessee that the assessment order

passed under Section-153A on 3 August, 2007 ‘was barred by

limitation insofar as.the order of special audit was made by the

Assessing Officer on 12% December 2006 and the special audit.was to
be conducted on or before 12% March, 2007. He submitted that the

Assessing Officer did not have inherent power to extend time under

sub Sections (2A) or (2C) of Section 142 of the Act and the time could

only be extended at the request of the Assessee and consequently the

- limitation as-per Explanation (ii) to Section 153B(1) for the purpose of

computing assessment expired on 11" May, 2007. He also submitted
that the power to suo mptu extend the period for special audit under
Section 142(2A) has been provided in the proviso to section 142(2C) by

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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the Finance Act, 2008 with effect from 1% April, 2008 and the same
being brospective in nature, the AO was not empowered to extend the
tin’ie for audit report of his own. The learned counsel also placed

reliance upon the Memorandum explaining the provisions of finance

" bill, 2008 and also the circular Nc.1 issued by CBDT dated 27" March,

2009. The said Memorandum and Circular shall be referred to a litter

[ater.

7. This was-ngt in dispute tha.t the word 'suo motu’ came to be
inserted by way. of an amendment with effect from 1% .April, 2008.
However, it was contended by learned counsel for the Revenue_ that
the Assessing Officer had the power to extend the time of audit report
unde‘r'Section 142(2C) of the Act since the word “and” appearing
before the wonjdé “for any good' and sufﬁcient reasons” was to be read
as 'or’.'ln_o’cher words, the submissions 01‘c ’.che learned counsel was that
the Assessing Officer suo motu had the power to direct the assessee to
get audit report and also to extend the time for submission of auditi
report. Learned.counsel relied upon cases of Jagjit Sugar Mms Co.
Ltd.vs. CIT, 210 TR 468 (Punjab & Haryana); CIT v Puthuthotam
Estates Ltd. 127 ITR.481 (Madras), P.V; Devassy v. CIT [1972j 84
ITR 502 4’[‘»’(4&94“{:1!@B and CIT v Gangaram. Chapolia, 103 ITR 613

(Orissa).

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1865/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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8. In Jagjit Sugar Mills Co. Ltd (supra), the Hon'ble High Court of

Punjab and Haryana had treated the word “and” appearing between .

)

the words “application made by the assessee” and “for any good and
sufficient reasons” unde_r Section 142' (2C)‘ as “or” and had held that
period for submissjon of report by the Special Auditor is extendable by
the Assessing Officer, even without an application iﬁ this regard by the

assessee,

9. In case of CIT v Puthuthotam Estates Ltd. (supra) it was held
| that, “The circumstances under which the word “and” may -be
construed as “or” and vice versa should be somewhat'rare. Othe/"Wise
_if the two are taken to be imtercljangeab/e terms, then it wouyld result
in Parliament throwing into the statute the "two expressions
indiscriminately and leave them to tﬁe courts to sort out the meaning.

In ordinary usage “and” is conjur.ctive and “or” is disjunctive”.

10. Inthe case of P.V. Devassy v. CIT (éupra), it was held as under:

“An assessee is required to file the return within the
‘time allowed and in the manner prescribed in order
that the 'Inccme, Tax Officer may complete the
assessment within the period specified i the Incomé

Tax Act. If the return is not filed in time or, if filed /’h

’

ITAs No.1775/ 2010, 1776:/2010,-1777/2010, 1865/201¢, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010 )
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time, it does not contain all the particulars required, it
will not be possible for the Income Tax Officer to
corhp/ete the assessment within tlvé period specified
in the Act. In other words, the object of the legislature

in insisting upon the assessee filing the return within

the time and in the rmanner prescribed is to enable

the Income Tax Officer to complete the assessment
With/n' a period of four years as specified in the Act

and that object will be frustrated unless the assessee

files the return within the time allowed and in the

mannef preséribed. To carry out the object of the

legislature, it is necessary to attach a sanction for the

failure to fulfill any of the.two conditions. If the object

is clear, we do not think the use of the conjunctive.

word “and” in the sub secfion is conclusive. The word
“and” has generally a cumulative sense, and is thus
the antifhesis; of~disjunctive “or”; but occasionq//y itis
permissible to read “and” as “or” if t}ve context 'so
requires. In ishwarysmgh Bindra V. State of U.P.,

it is observed:

“And hés generally a cumulative sense, requiring the

fulfillment of all the conditions that it joins together -

and herein it is the antithesis of or. Sometimes,

ITAs Na.1775/ 2019, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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howe\(er, even in such a connection, it is, by force of
.a céntext, reads as o'.r. Sometimes to carry out tl7e
_intentjon of the legislature it /5 found necessary to
read the conjunctions ‘or’ and ‘and’ one for the

other.”

In Méxwell on‘the Interpretation of Statutes, 127
edition, at page 232, it is observéd, “In ord/'néry
usage, ‘and’ is conjunctive and ‘or’ disjunctive. But to
carry out the intention of the legislature /:t may bg

necessary ta read ‘and’ in place of the conjunction

‘or’ and vice versa.”

11. * In the case of CIT vs. Gangaram Chapolia (supra), it was held

N as under:

“(iij) The conjunctive “and” in the seccnd clause of
section 271(1)(a). should be constiued as. “or”.
Therefore; even if the return of the assessee had
been ‘fi/ed in the manner prescribed, as 'it was not
filed within the time allowed under section 139(1),
and as such pne of the two conditions prescribed in

section 271(1){a) had not been fulfilled, the assessee

would bpe liable to peﬁalty. "

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2939/2010, 2046/2010 & 2047/2010
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12. Itisa cardinal principle for interpreting a fiscal statute that, a
taxing statute has to be construed very st}ictly and has to be read
without amending or a‘ltering the provisions. The intention of the
Iegislatl..lre in a taxation statute is to be gathered from the language of
the provisions particulariy where the. langqage is plain and
unaﬁﬁbiguous. “

i
13. The Supreme Court in the case of Mathuram Aggarwal v State

of Madhya Pradesh, 8 SCC 667[1999] held that,

“In a taxing Act'it is not possibie to assume any
intention or governing purpose of the statute /'no/‘e ‘
than what is stated in the plain language. It is m.)t the
econom}c res,u/ts.sought to be obtained by méking .
the provisidn which is relevant in interpreting a fiscal
statute. Equally impérmissible is an interpretation -
Whic'h_‘does not follow from the plain, unambiguous
language of the statute. Words cannot be added to

. or substituted so as to give a meaning of the statute
‘W/"Il'Ch will serve the spirit and intent’/:on of the .
legislature. The statute should clearly and
unambiguousiy convey the t'lvrée components of the
tax law, i.e., the subject of the tax, the person .who is
liable to pay fhe tax aind the rate at which the tax is

ITAs No.1775/ 2010, 1776/2010, 1777/2C10, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2025/2010,

2036/2010, 2037/2010, 203872010, 2039/2010, 2046/2210 & 20__47/2010
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to be paid\. If there is any ambiguity regarding any of
these ingredients in a taxation statute then there is
no tax in law. Then._it is for the legislature to do the

needful in the matter.”

14. In the case of Nasiruddin and others v Sita Ram Agarwal 2

SCC 577 (2003), it is held:

“37. The court’s jurisdiction to interpret a statute
can be invoked when the same is ambiguous. It is -

well known that in a given case .the court can iron out

the fabric, but is cannot change the texture of the

. fabric. it cannot enlarge the scope of legislation or

intention when the language of provision is plain and

‘ " unamb/guous It cannot add or subtract words to a

Nl

~—  statute or read someth/ng into it which is not there It
cannot re-write or recast legislation. It is. also
necessary _to dete‘rmine that there exists a
presumption that the leg/slature has not used any
superfluous words. It is well settled that the real
intention of the legislation must be gathered from
the language used. It may be true that use of the
expression “shall” or may” is not decisive for arriving
a ﬁndlné as to whether statute is directory or
mandatory. B:ut the intention of the legislature must
be found out'from the scheme of the Act. It is also
equally wéll settled that When negative words are
- . used, the courts will presume that the intention of

iTAs No.1775/ 2010, 1776/2010, 1777/2610, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
" 2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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the .legislature was that the provisions should be’

mandatory in character.”

15. With these prihcip,les of interpretatibn-, we may note that the
prO\/isions as existing ‘in sub-section (2C) of the Act before 1% April,

2008 did not empower the Assessing Officer to suo motu extend the

“time for submission of audit report under sub section (2A). This is also

clear from the fact that the Memorandum explaining the provisions of
granting power to the Assessing Officer to. extend time for completion
of special audit under sub section (2A) of Section 142 mentions about

the reasons in the said Memo which reads as under:

“Granting of power to the Assessing Officer to extend
the time for completion of special audit under sub-
section- (2A) of section 142

Sub-sections (2A) to (2D) of section 142 deal with
power of Assessing Officer to order a special audit.
Such power is required to be exercised by the
Assessing Officer having regard to the nature and
complexity of the accounts of the assessee and the
interest of the Revenue.

Sub-section (2C) of the said section specifies the
period within which the audit report is to be
furnished. The proviso to said sub-section empowers
the Assessing Officer to extend this period of
furnishing of audit report. Further, it is also provided
that the aggregate of the originally fixed period and
the period(s; so extended shall not exceed 180 days
from’ the date of issuance ‘of direction of special
audit. Further, such extension can be made only
when an application is made in this behalf by the
assessee and there.are good and sufficient reason
for such extension. .

It is proposed to amend the said proviso 50 as to also
allow the Assessing Officer to extend this period of

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010, .

2035/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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furnishing of audit report suo motu. Hence, while the
Assessing Officer shall continue to have power to
grant extension on an application made in this behalf
by the assessee and when there are good and
sufficient reasons for such extension, he can also
grant such extension on his own. _

The amendment will take effect from 1% April, 2008.

o e

16. Further, the circular No.1. of CBDT dated 27™ March, 2009 has
also clarified on the issye of applicability of the aforesaid amendment
in sub section (2C) with effect from 1% April, 2008. The said circular

reads as under:-

“Direct Tax Gircular No.1 dated 27" March, 2009
. Explanatory Notes to the Provisions of the Finance
o Act, 2008.

1. Introduction: . )
1.1 The Finance Act, 2008 (hereafter referred to as
the Act) as‘passed by the Parliament, received the
assent of the President on the 10™ day of May, 2008
and has been enacted as act No.18 of 2008, This
circular explains the substance of the provisions of
the Act relating to direct taxes. ,
27. Granting of power of the Assessing Officer to
extend the time for completion of special audit under
sub-section (2A) of section 142.
27.1 Sub-sections (2A) to (2D) of section 142 with
power of Assessing Officer to order a special audit.
Such power if required to be exercised by the '
Assessing Officer having regard to the nature and :
complexity of the accounts of the assessee and the
interest of the revenue.
27.2 Sub-sections {2C) of the said section specifies
the period within which the audit report is to be
furnished. The proviso to said sub-section empowers
’ ~ the Assessing Officer to extend this period of =,
furnishing of audit report. Further, it is also provided
that the aggregate cf the originally fixed period and
the period(s) so extended shall not exceed 180 days
ITAsWo.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 203:4/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010,2038/2010, 2059/2010, 2046/2010 & 2047/2010
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from the date of issuance of direction of specific
audit. Further, such extension can be made only
when an application is made in this behalf by the
assessee and there are good and sufficient reasons
for such extension.

27.3, With a view to rationalize the said proviso so as
to also allow the Assessing Officer to extend this
perigd of furnishing of audit report suo motu, the said ,
proviso has. been amended. Hence, while the -
Assessing Officer shall continue to have power to
grant extension on an application made in this behalf
by the assessee and when there are good and
sufficient reasons for such extension, he can also
grant such extension on his own.

27.4 -Applicability - This amendment has been made
applicable with effect from 1-4-2008. Hence,  from
this date and onwards, the Assessing Officer shall
also have power to extend the period of furnishing of
audit report suo motu”. (Emphasis supplied)

17. The Memo explaining the provisions of Finance Bill, 2008 and
also Circular No.1l dated 27“‘*March, 2009 of CBDT as reproduced
heréinabove would clgarly bring out that sub section (2A) to (2’.D) of
Section 142 deal with the powers of the Assessing Officer to order for
special audit and th'e salﬁe was to be exercise'q by him having regard
to the nature and complexity of the account (l)f the assessée and the

interest of the revenue.

18. The word "and” appearing before the words “for any good and

sufficient reasons” in the proviso to sub section (2C) by any stretch of

. interpretation could not be read as “or". The fact that the words “suo

motu” have been added by way of an amendment with effect from

01.04.2008 would show the legislative interition in the proviso as

existed before the amendment which is that the Assessing Officer prior

ITAs N6.1775/ 2010, 1776/2010, 1777/2010, 1965/2019, 2032/2010, 2033/2010, 2034/2010,-2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010

Page 20 of 23




to amendment had no power to extend the period of furnishing audit

report of his own.

19. It was to ratjonalize the said proviso that the word “ suo motu”
came to be added by way of amendment with effect from 1% April

2008. As per Clause 27.3 of the Circular dated 27" March, 2009 while

the Assessing Officer shall ccntinue to have the power to grant’

‘ extension on an application made in this behalf by the Assessee, he

could also grant extension 6f his own when there are good and
sufficient reasons for such extension. Thus, it is noticed that sub
section (2C) before the amendment did not empower the Assessing

Officer to extend the time for submissions of spécial audit report under

sub Section (2A). Further, the power of extension of time for

szmission of 'épecial audit report is also subject to limitation of a
period of 180 days from the date on which the directions under section
142(2A) of the Act for the audit was received by the Assesseé. It is an
admitted fact that in the present case, the assessee had not made any
application for extensic{n of period . of aLJdit report. Therefo;je, the
extension which was granted by the Assessing Officer on the request
of the Auditor could‘be t@ken to be a suo motu action of the Asse;ssing
Ofﬁce-r which power, as noted above, was not available with the

Assessing Officer prior to the amendment with effect from 1% April,

2008. Not only this, said pdwer of extension was also further controlled

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
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. [ .
in the .words, “for any good and sufficient reasons”. This would mean

that the Assessing Officer was supposed to record reasons for granting

extension on his own. Clause 27.4 of the.Circular also clarifies that this .

amendment has been made applicable with effect from 1% April, 2008

and it is from this date onwards that the Assessing Officer shall have

power to extend the period of furnishing of special audit report suo

motu.

20. In the light of interpretation of the proviso as is existed before or

after the amendment and the legislative intent behind the amendment

as .gathered from the memorandum and the circular noted above, we

are not persuaded to agree with the interpretation as given by the

Punjab and Haryana High Court in the case of jagjit Sugar Mills

Company Limited (supra). Further in view of our above discussion, it -

comes to be concluded - that the Tribunal was correct in holding that
the A,sséss.l"nent Order was barred by limitation. That being so, we
answer Question No.l in affirmative in favour of the Assessee and

against the revenue.

21. In view of foregoing discussion that the amendment whereby the

word ‘suo motu’ were insarted in sub section (2C) of Section 142-0of the

Act was to be applicable with effect frora 1* April, 2008 only, the

-amendment cannot be said to be clarificatory or retrospective in

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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nature. The amendment was prospective and was to be applicable with

effect from 1% April, 2008 only. Accordingly, we answer Question No.2

against the revenue. .

T

22 In view aof foregoing reasons, all'the_ above -appeals merit

dismissal and are hereby dismissed.
o

M.L.MEHTA
(JUDGE)

gsa
AL KSR -

(JUDGE}

May 27, 2011
rd i
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