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* IN THE HIGH COURT OF DELHI AT NEW DELHI .

+ . (1) ITA No.1786/2010

% Date of Decision: May 27, 2011

COMMISSIONER OF INCOME TAX ... APPELLANT
Through: Ms. Rashmi Chopra, Advocate

Versus |

RAM KISHAN DASS ' ... RESPONDENT

Through: "Mr. Ajay Vohra and Ms. Kavita Jha,
Advocates

(2) ITA No.1790/2010

%
COMMISSIONER OF INCOME TAX .. Appellant
Through: Ms. Rashmi Chopra, Advocate
Versus

RAM KISHAN DASS . RESPONDENT

Through: Mr. Ajay Vohra and Ms. Kavita Jha
Advocates

(3) ITA No.1794/2010

% .
COMMISSIONER OF INCOME TAX - ... Appellant
Through: Ms. Rashmi Chopra, Advocate
Versus

RAM KISHAN DASS ... RESPONDENT

Through: Mr. Ajay Vohra and Ms. Kavita Jha,
Advocates

(4) ITA No.170/2011

%

COMMlSSIONER OF INCOME TAX .. Appellant
Through: Ms. Rashmi Chopra Advocate
Versus

- RAM KISHAN DASS ‘ ... RESPONDENT

ITAs Nos: 1786/10, 1790/10,1794/10, 170/11, 237/11, 1350/11 & 238/11 Page 1 of 3
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Through: Mr. Ajay Vohra and Ms. Kavita Jha,
' Advocates

(5) ITA No.237/2011

%

COMMISSIONER OF INCOME TAX ... Appellant
Through: Ms. Rashmi Chopra, Advocate

, Versus '

RAM KISHAN DASS ... RESPONDENT
Through: Mr. Ajay Vohra and Ms. Kavita Jha,

Advocates

(6) ITA No.1350/2010

%

COMMISSIONER OF INCOME TAX ... Appellant
Through: Ms. Rashmi Chopra, Advocate
Versus
SUNDER EXPORTS | ... RESPONDENT

Through:  Mr. Salil Aggarwal and Mr. Prakash
Kumar, Advocates

(7) ITA No.238/2011

%
COMMISSIONER OF INCOME TAX ... Appellant
, Through: Ms. Rashmi Chopra, Advocate

Versus
RAM KISHAN DASS ... RESPONDENT

Through: Mr. Ajay Vohra and Ms. Kavita Jha,
Advocates .

' CORAM:
HON'BLE MR. JUSTICE A.K.SIKRI
HON’BLE MR. JUSTICE M.L.MEHTA

1. Whether the Reporters of local papers
may be allowed to see the judgment? Yes

2. To be referred to Reporter or not? Yes

ITAs Nos: 1786/10, 1790/10,1794/10, 170/11, 237/11, 1350/11 & 238/11 Page2of 3



.";g{ﬂ«‘:;; “n

s

on 27" May, 201

rd

ITAs Nas: 1786/10, 1730/10,1794/10, 170/11, 237/14, 1

Page?

2011:DHC:14418-DB

'(ﬂ {';r_‘,{’ I’(J”(;




2011:DHC:14418-DB

e CIN THE HIGH COURT OF DELHI AT NEW DELHI

+ (1) jTA N0.1775/2010

% ' L Date of Decision: May 27, 2011
C @MMMSH@NER @l_I" HNCOML TAX ... Appellant

Thlough Mr.. Prem lLata Bansal, Sr. Advocate
with Mr. Deepak Anad, Advocates

“Versus
BDHJHAN :mAR@@P RAM n\HSHAN AGRO PVT. LTD. ... RESP@)NDENT

Through: Mr. K.P, Mall and Ms. Kavita jha,
- Advocates

(2) ITA No.1776/2010

% ‘ _
COMMISSIONER OF INCOME TAX - ... Appellant
) Through:  Mr. Prem Lata Bansal Sl ‘Advocate -
with Mr. Deepak Anad, Advocates
\/ersus Co

ED»HSHAN SARQ OP RAM KH‘V%HAM AGRO PVT. LTD. ... RESPONDENT
Through: Mr. K.P. Mall and Ms. Kavita Jha,
_Advocates : : :

(3) ITA, No. 1777/201@
% . - A o o
'GQMMHSSHQNER OF INCOME TAX .o Appellant
- Through:  Mr. Prem Lata Bansal, Sr. Advocate
with'Mr. Deepak Anad, Advocates
Versus -~
B HSHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through:  Mr. K.P. Mall and Ms. Kavita Jha,
- Advocates '

(4) ITA N0.1965/2010

COMMISSIONER OF INCOME TAX - ' : ... Appellant
"Through: Mr. Prem Lata Bansal, Sr. Advocate
: with Mr. Deepak Anad; Advocates
ITAs No. 1775/ 2010, 1776/2010, 1777/2010,1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/7010
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010&2047/2010 :
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Versus _ ;o
IHSHAN} SAR@DP RA”\/H KISHAN AGRO PVT. LTD. ... RESFPONDENT
: ' Through Mr. K.P. Mall and Ms. Kavita jha,
- Advocates

‘ . (5) ITA N0.2032/2010
% ' v ' .
COMMHSJHONER OF hNC@ML TAX ' .. Appellant
Through:  Mr. Prem Lata Bansal Sl ‘Advocate
: with Mr. Deepak Anad, Advocates

Versus .
E»I]SHAN SAR@@P RAM KISHAN /A\GRO PVT. LTD. ... RESPONDENT
Through:  Mr. K.P. Mall and Ms. Kavita Jha,

Advocates

(6) T’,@\ Nl@ ?@3_»/?’@10’

Through: Mr. Prem Lata Bansal, Sr. Advocate
' with Mr. Deepak Anad, Advocates

_ Ve Isus

@HSHA\H SAR@@P RAM KISHAN AGR@ PVYT., LTD. ... RESPONDENT
Thlough Mr. K.P. Mall and Ms. Kavita Jha,
Advocates -

. . , (7) EI”IA No. z@%%/wﬂl@ o
Y- . . S
- @MMkaHONER Oh‘ INCOME TAX . ' ' . Appellant .
- Through! Mr. Prem Lata Bansal, Sr. Advocate -
with Mr. Deepak Anad, Advocates .

Versus

'EM}DHAN :-»A[R’OOP RAM KISHAN AGRO 'PVTH LTD. ... RESPONDENT -

Throuqh Mir. K.P. Mall and Ms. Kavita Jha,
Advocates

(8) n'm N@,ZMS/:?LM@

Page 2 of 5
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COMMISSIONER OF .M\HC@METAX . . Appellan.
Through:  Mr. Prem Lata Bansal, Sr. Advocate
' with Mr. Deepak Anad, Advocates

Versus

BISHAN SAR@@P RAM KHSHAN AGRO PVT. LTD. . RH’SPOND)[ENT
Through:. Mr. K.P. Mall and Ms. Kavita jha,
Advocates :

- (9) ITA N0.2036/2010
O/O v : ) . . ~ .
COMMISSIONER OF INCOME TAX ' .. Appellant
' Through: . Mr. Prém Lata Bansal, Sr. Advocate
' with Mr. Deepak Anad, Advocates

Versus _

BISHAN SARO@P RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
Through: Mr. K.P. Mall and Ms. Kavita Jha,
Advocates L

: © (10) ITA No.2037/2010
COMMISSIONER OF INCOME TAX o ' @peﬂﬂan't
Through: Mr. Prem Lata Bansal 51 Advocate
i _ with Mr. Deepak Anad, Advocates

~ VerSus

. BISHAN SARO’@P RAM KﬂbHAIN] AGRO PVT. LTD. ... RESPONDENT

‘Through: = Mr. K.P. Mall and Ms. Kavita Jha,-
Advocates :

- (11) ITA No.2038/2010

L@MMH@SUONER @F INCOME TAX ... Appellant
Through:  Mr. Prem Lata Bansal, Sr. Advocate
- with Mr. Deepak Anad, Advocates

Versu's’

ITAs NO 177‘\/ 2010 1776/201Q, 1777/2010 1965/2010 2032/2010, 2033/2010, 20’4/2010 2035/2010,
_2036/2010 2037/2010 2038/2010, 2039/2010, 2046/2010&2047/2010
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%

SHAN SAR@)@P RAM KISHAN AGRO PVT. LTD. ... RESPONDEL. .
Through: Mr. K.P. Mall and Ms. Kavita Jha,.
Advocates :

(12) HTA N0.2039/201.0
COMMISSI @)NER OF INCOME TAX ' Appellant
Through Mr. Prem Lata Bahsal Sx Advocate
with Mr. Deepak Anad, Advocates

Versus

IF»HSHAINJ SAR@@P RAM KISHAN AGRO PVT. LTD. ... RESPONDENT

Through:  Mr. K P. Mall and Ms. Kavita Jha, Advocates

(13) ITA No. 2046/201.0 -

COMMI SSHONER @E’ INCOME TAX ' : v /\[@p@llﬂarrn’i
Through:  Mr. Prem Lata Bahsal SI Advocate
with ' Mr. Deepak Anad, Advocates
Versus

BISHAN SARCOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT -

- Through: Mr. K.P. Mall-and Ms. Kavita Jha, Advocates

| (14) ITA No. 2047/201.0

%
C@MMHSSH@NER OF ENCOME TAX . /\ppellﬂcnm
' Through " Mr. Prem Lata Bahsal Sl Advocate
with Mr. ’Deepak Anad, Advocates

Versus

B SHAN SAROOP RAM KISHAN AGRO PVT LTD. ... RESPOH\HDENT

Through: . Mr, K.P. Mall and Ms. Kavita Jha, Advocates

CORAM: | -
HON'BLE MR. JUSTICE A.ICSIKRI
HON’BLE MR. JUSTICE M.L.MEHTA

1. Whether the Rerpvortersof local papers :
- may be allowed to see the judgment? Yes 4
ITAs No.1775/ 2010 1776/2010 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,

‘ 2036/2010 2037/2010 2038/2010 2039/2010, 2046/2010&2047/2010
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2. Td be réfe’rred to Reporter dr not? - Yes |

3. VVhether the udgment should be Yes
lep01ted in the Digest?

-1MJQMEHTAPL(OTM)
1. For orders see ITA 1775 of 2010.

- /L:Q'-‘L//\/XL /(:L/,\_/c )
M, L MEHTA
(JUDGE)

I’ 2T

L(\l}/ L/ o

_lsccEicRn
(JUDGE)

WWayE? 2011
rd

ITAs NO'1,775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, ZOES/ZOIO,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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* N THE HIGH COURT OF DELHI AT NEW DELHI

¥ (1) ITA No.1775/2010

% '.  Date of Decision: May 27, 2011
C@MMISSHO[\EER OF INCOME TAX : - .. Appellant

. Through:- 'Mr. Prem Lata Bansal Sr Advocate
with Mr. Deepak Anad, Advocates

Ve’rsus
BB > HAN ‘?»ARQOP RAM KHSHAN AGRQO PVT. LTD. ... RESPONDENT

Through: - Mr. K.P. Mall and Ms. Kavita Jha
Advocates -

) C@iTe NoG.1776/2010

%
. COMMHSSEONER OF INL@ML TAX : .. Appellant
R : Throuqn Mr. Pren. Lata Bansal Sr Advocate
: with Mr Deepak Anad, Advocates
Versus
- Q BIsHAN SAROOP RAM KISHAN BGRO PVYT. LTD. . RESPONDENT
' - - Through:  Mr. IKP. Mall and Ms Kavita Jha,
' Advocate
(3) KTA No. “77'}'/2010
COMWES‘SBONER QF- INCOME TAX o .. Appellant
o Thiough Mr. Prem Lata Bansal 51 Advocate
: with Mr. Deepzak Anad, Advocates
Vefsus
BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT
_ Through:  Mr. K.P. Mall and Mc I_<av_ita Iha,
- ) Advor tes
(4) ITA N.1965/2010
% : ' ‘
' COMMISSIONER OF HNCON&' FA)\ .. Appellant

Through:.  Mr. Prem Lata Ba ral Sl Advocate
' ‘with Mr. Deepak Anad, Advocate

lTAs No.1775/ 2010, 1776/2030 1777/701(/ 1965/2610. 2032/2010, 2033/2010, "’134/2010 203q/201()
2036/201.0, 2037/2010, 2Q“}8/201O 2039/202.0, 2046/2010 & 2047/2010 '
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Versus
BHSHAN SAROOP RAM KISHAN AGRO PVT. LTD. .. . RESPONDENT
Through: Mr. K.P. Mall and Ms. Ka\/lta Jha
" Advocates

(5) ITA N0.2032/2010

%

COMMISSIONER OF INCOME TAX - .. Appellant.

‘Through:  Mr. Prem Lata Bansal, Sr. Advocate
' - with Mr. Deepak Anad, Advocates

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT

Through: Mr. K.P. Mall and Ms. Kavita Jha,
' Advocates

(6) ITA No. £033/201@

%

. COMMEJSEONER @F INCOME TAX h ... Appellant

- Through: Mr. Prem Lata Bansal, Sr. Advocate
‘ with Mr. Deepak Anad, Advocates

Versus’

Bﬂ HAN SAP\OOP RAM KISHAN AGRO.PVT. LTD. ... RESPONDENT

Through Mr. K.P. Mall and Ms. Kavita Jha,
Advocates

(7) ITA No.2034/2010

%

| COMM&SSHONER OF INCOME TAX . ... Appellant

Through Mr. Prem Lata Bansal, Sr. Advocate
_ with Mr. Deepak Anad, Advocates

Versus
BHSHAN SAROOP RAM KISHAN AGRO PVT LTD. ... RESPONDENT
Through Mr. K.P. Mall and Ms. Kavita Jha,
Advocates

(8) ITA N@"maa/z@m

ITAs'No.1775/ 2010, 1776/2010 1777/2010, 1965/2010, 2032/2010 2033/2010, 2034/2010 2033/2010
2036/2010, 2037/2010, 2038/2010 2039/2010, 2046/2010&2047/2010 .

Page 2 of 23
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COMMISSIONER OF uN-c_@M.E TAX . ' Appeﬂuam
Through: - Mr. Prem Lata Bansal Sr Advocate
‘with Mr. Deepak Anad, Advocates

‘Versus

'BISHAN SAROOP RAM KESHAN AGRO PVT. LTD. ,.. RESPONDENT -

Thfough Mr. K.P. Mall and Ms. Kavita Jha
Advocates

(9) BTA No. 2@36/2@10

% | .
cc»mmnssnowm OF INCOME TAX .. Appellant

Through Mr.-Prem Lata Bansal Sr Advocate -

with Mr. Deepak Anad, Advocates
Versus
BISHAN SAROCP RAM E’ SHAN AGRO PVT. LTD. ... RESPONDENT

Through: Mr. K.P. Mall and !\/Is Kavita Jha,
Advocates

(10) ITA No.2037/2010

%
COMMHSSBONER OF HNCOME TAX ' - ... Appellant

Thlough - Mr. Prem Lata Bansal Sr Advocate

with Mr. Deepak Anad, Advocates
Versus
BHSHAN SAROOP RAM Ki SHAN AGRO PVT. LTD. ... RESPONDENT

Throuqh - Mr. K.P. Mall- and Ms. Kavita Jha
Advocates

(11) ITA No.2038/2010

%

COMMISSIONER OF INCOME TAX , ... Appellant

Through:  Mr. Prem Lata Bansal, Sr. Advocate
: with Mr. Deepak Anad, Advocates

- Versus

. ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2024/2010, 2035/2010,

2036/2010, 2037/2010, 2038/2010, 2032/2010, 2046/2010 & 2047/2010

Page 3 of 23
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% |
COMMISSIONER OF ENQ@ME TAX ' ... Appellant

% ' ’
COMMRS:»EONER @n— HNCOME TAX : .. Appellant

BISHAN SAROOP RAM . H\ES’UBAR\ AGRO PVT. LTD. ... RESPONDENT

Through Mr. K.P. Mall and Ms. Kavita Jha,
Advocates

§

(12) rﬁﬂ\ No.2039/2010

%

,ca:»akussuum:ﬁ OF INCOME TAX - .. Appellant

Through:  Mr. Prem Lata Bansal Sr Advocate
with-Mr. Deepak Anad, Advocates

- -Versus

BISHAN SAROOP RAM Ki ISHAN AGRO PVT. LTD. .. RESPONDENT

Through:  Mr. K.P. Malland Ms. Kavita Jha; Advocates

(13) ITA No. 2@46/2@]0

" Through: Mr. Prem Lata Bansal, Sr. Advocate
v with Mr. Deepak Anad, Advocates -

Versus

BISHAN SAROOP RAM KISHAN AGRO PVT. LTD. ... RESPONDENT

Through: Mr. K.P, Mall and Ms. Kavita Jha, Advocates

(14) T/—\ No. 7’@47/7@]@

Thlough Mr. Prem Lata BaﬂSd| Sr Advocate
with Mr. Deepak Anad, Advocates

“Versus

BISHAN SAROOP RAM KI SHAN A‘"F”O PVT. LTD. ... RESPONDENT

~ Through:™ Mr: P Mall amj Vls Kavita Jha, Advocates

CORAM: -
HON'BLE MR. j]US'F"nC[E A EKRH ’
HON’BLE MR. JUSTICE M.L.MEHTA

1. Whether the Reparters of Jocal papers

ITAs N0.1775/.2010, 1776/”010 1777/2010, 1265/2010, 2032/2010, 2033/2010 2034/2010, 203572910,
2036/7010 2037/201C 2038/2010 7099/2010 2045/2010 & 2047/2010. -

Page 4 of 23
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‘may be allowed to see the judgment?
2. To be referred to Reporter or not? [ﬂ{

3. Whether the judgment should be
reported in the Digest?

M.L.MEHTA, 1. (Qral)

1. The above 14 appeals_are directed against the common order of ’

- the Income Tax Appellate Tribunal (for short, “the Tribunal”) dated 18"
 September 2009 whereby the appeals filed by the Assessee againsr

the -order of CIT(A) were allowed and the cross appealsl_ﬁled bvy the

Revenue were dismissed. The following questions of law arose in all .

these appeals:

..~ Whether the Ld._ ITAT erred in law in holding that the
assessment'order was barred by limitation?
.- Whether the amendment to the proviso to Section 142(2C)

©of the Income Tax Act, 1961 with effect from 01.04.2008

‘was clarificatory and thus retrospective in nature?

2. The facts, as gathered from the impugned order, are that the
- Assessee had filed its returns for different assessment years There

was a search conducted by the Revenue on the Assessee on 7Lh

October 2004 The ]ast panchnarna was drawn on 6" December 2004,

A notuce under Sectlon 153A of the Income Tax Act (for shor.t, ‘tne

Act”) was issued upon the Assessee on 16% May, 2005. The assessee

ITAs No:1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
+2036/2010, 2037/2010, 2038/2010, 2039/2010,2046/2010 & 2047/2010

Page 5 of 23
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filed return in respbnse to this notice. On 12 December 2006, the

Assessing Officer ordered for conducting Special audit as per the

provisions of Section 142 (2A) of the Act and gave 90 days time i.e. up

to 12 March 2007-to‘:.subm{ilt the report. The Auditor made a request to

_t'ne Assessing Offiger t_or seeking extension of time for completion of
:,-audit stating that the Asseesee did not co-operate in the proceedings.
‘ Consequently, Assessmg Officer extended the time from 12th March
| 2007 to 20 Apnl 2007 The Assessmg Ofﬂcer agaln extended the time
for completion of the speCIal audlt up to 20th May, 2007. The AO again,
for the thqu tlme, extended the time for completion of Speqal audit up
to 5™ Ju_ne, 2007. The audit rep‘ort under Section 142(2B) of the Aet
came to be submitted.by'th'e Auditor on 4% June, 2007. The AQ passed
the assessment order under Section 153A 'anti 143(3) of the Act on 3"

August, 2007..

3. ' These ap_pea[s against the different orders of the Assessing

Officer came to be di'spos-‘,ed of by CIT(A) vide different_orders. Seme of.

- the issues on merits'were decided by CIT(A) against the Revenue and

some against the Assessee. The issue - regarding limitation of

finalization of assessment under Section 153A \}vasdecided against the

Revenue. The cross 'appeéls field by the Assessee and the Revenue
‘ aQainst_the order of CIT(A) were disposed of by the Tribunal vide
‘ itnpugn.ed order’onlyb on the issue of limitation. Since the issue of

limitation of finalization of assessment was decided against the

ITAs No.1775/ 2010, 1776/2010, 1777/2010 1965/2010, 2032/2010, 2033/2010 2034/2010 2035/2010,
' 2036/2010 2037/2010 2038/2010 20%9/2010 2046/2010 & 2047/2010

Page 6 of 23
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revenue, the Tribunal did not choose to decide the other issues raised

on merits.

4.. - The Tribunal 'héld that the AO could nof have extended the time
for audifor’s re.por_‘ci ovn his own inasmuch é_s this power of fhe AO to
éxtend the time of:audit regort Suo mbtu under Section 142(2C) came
to be inserted by .vvay of lan émendment with effect from 1ot April,
20_0'8. Co’nsequently', he held the assessment m'ade undér Section 155/5\
'of the Act in respeét of'the assessment years in question to be barred
by limi‘tatio,n. Itis this irﬁpugned order that has been challenged by the

Revenue by way of these appeals. -

5.. There is nG digp_Ute_with regard to the dates. The only issue is
. with regard to inteﬁrpke_fation of provisions of Section 142(2A), (2C) and

153B(1) Explanation (ii). For better understanding these Sections are

‘reproduced hereinbe;\,ow's

’

142. Enquiry before assessment.-(1) For the
purpose of making an assessment under this Act, the
Assessing Cfficer may serve on any person who has
made a return under Section 115WD or Section 139
or ih whose case the time allowed under sub-section
(1) of section 139 for furnishing the return has
expired a notice requiring him, on a date to be
therein specified,- :

' XXX

[(2A) If, at any stage of the proceedings before him,
the [Assessing Officer], having regard to the nature
and camplexity of the accounts of the assessee and |
the interests of the revenue, is of the opinion that it
is necessary so to do, he-may, with the previous
[TAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, £032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010 ‘

vage 7 of 23

®

| 2011:DHC:14418-DB




2011:DHC:14418-DB

~approval  of the [Ch/ef Commissioner  or -
Commissioner] direct the. assessee to get -the
accounts audited by an accountant, as defined in the
Explanation below sub-section (2) of section 288,
nominated by the - [Chief ;_CommISS/oner or
Commissioner] in this behalf and to.furnish a report

. of such audit in the prescribed form duly signed and
verified by such accountant and setting forth such
‘particulars as may be prescribed and such other
particulars as the [Assessing Officer] may require;

- [Provided that the Assessing Officer shall not direct
the assessee to get the accounts so audited unless
the « assessee has been given  a reasonable .
opportun/ty of being heard.]

[(2B) The prO\//SIOns of sub- sect/on (2A) shall have
effect notwithstanding that the accounts of the
assessee have been auo’/ted under any other law for
the time be/ng in force or otherwise.] ‘

[(2C). Every. report under sub-section (2A) shall be
furnished by the assessee to the [Assessing Officer]
within such period as may be specified by the
[Assessing Officer]:

Provided that the Assessing Officer may, Suo motu,
or on an application made in this behalf by. the
assessee and for any good and -sufficient reason,
extend the said period by such further -period or
periods as he thinks fit; so, however, that the
aggregate of the period - originally fixed and the
period or periods so extended shall not, in any case,
exceed one hundred and eighty days from the date
on - which ‘the direction under sub-fecuon (2A)/5
rece/ved by the assessee: '

153B. (1) I\/otwﬁhsfandmg anything contained- in
section . 153, the Assessing Officer shall make an
order of assessment or reassessment,— :

~ (a) in respect of each assessment year falling within Six
. assessment years referred to in clause (b) of Z[sub-
' section’ (1) of] section 153A, within a period of two
years from the end of the financial year in which the
last of the authorisations for search under section
132 or for requisition under section 132A was
: executed;
ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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(b) in respect of ithe assessment year relevant to:the .

previous year in which search is conducted under
section 132 or requisition is made under section
1324, within a period of two years from the end of
the - financial year in which the last of the
authorisations for search under section 132 or for
requIS/t/on under section 132A was executed :

[Provided that in case of other person referred to in
section 153C, the period of limitation for making the
assessment or reassessment shall be the period as
referred to /n clause (a) or clause (b) of this sub-
sectior or one year from the end of the financial year
in which books of account or documents or assets

. seized or requisitioned are handed over under

section 153C to the Assessing - Officer having
jurisdiction over such other ,oerson whichever is

- ater: )

[meded furiher that in the case where the Iast

~of the authorisations for search under section 132 or

for requ/smon under section 132A was executed

during the financial year commencing on the 1st day
- of April, 2004 or any subsequent financial year,— '

(i)the provisions of clause (a) or clause (b) of this.
sub-section shall have effect as if for the words “two
years” the words “twenty-one. months” had been
substituted; - v : ' :

(ii)the period of limitation for making the assessment

or reassessment in case of other person referred to

in section 153C, shall be the period of twenty-one

months from the end of the financial year in which

the last of the authorisations for search under secticn
132 or for requisition under section 132A was
executed or''nine months from the end of the

" financial  year in which books of account or

documents or assets seized or requisitioned are

- handed over under section 153C to the Assessing

Officer having jurisdiction over such other person
whichever is later:]

meded also that in case where the: /ast of the‘

authorisations for search under section 132 or for

‘requisition under section 132A was executed during
the financial year commencing on the I1st day of
April, 2005 or any subsequent financial year and -

.- ITAS No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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(i)
(ii)

du.r/ng'f‘ the course of the proceedings for the
assessment or reassessment of total. income, a
reference under sub-section (1) of section 92CA—

(i) 'Was made before the'ls't'day of June, 2007 but
~an order under sub-section (3) of section 92Cé\ has

not been made befO/e such date; or
(ii) - is made on or after the 1st day of June, 2007,

,the period of [imitatiort for making the assessment or '

reassessment in case of such other person shall,
notwithstanding anyt/ving contained in clause (ii) of
the second proviso, be the period of thirty-three
months from the end of the financial year in .which
the last of the authorisations for search under section
132 or for requisition under section 132A was
executed or twenty-one months from. the end of the
financial year in which books of account or
documents or assets seized or requ15/tloned are.

handed over under section 153C to the Assessing -

Officer having jurisdiction over such other person,
Whlchever is later] :

: Exp/anation.fln computing the period of limitation
for the purposes of this section,—

the _period during which the assessment proceeding
is stayed by an order or injunction of any court; or
the period commencing from the day on which the

Assessing Officer directs the assessee to get his

accounts audited under sub-section (2A) of section
142 and ending on-the-day on which the assessee is

required to furnish a report of such audit under that

sub section; or
XXXXX

(2) The authonzann referred to in clause (a) and
clause (b) of sub section (1) shall be deemed to have
been e)fecuted :

(a) in~ the case of search, on the conclusion of

search as recorded in the last panchnama, drawn in .

relation.to any person in whose case the warrant of
authorization has been issued; .

(b) in the case of requisition under Section 132A, on
the actual receipt of the books of account or other
docu‘mepts or assets by the Authorized Officer.]

ITAs No.1775/ 2010, 1776/2010, 177772010, 165/2010, 4032/7010 7033/2010 2034/2010, 2035/4010
2036/2010 2037/2010, 2038/2010 2039/2010, 2046/2010 & 2047/2010
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6. Section 142 provides the procedure‘- for the enquiry that is

.required before making assessment. Sub-section '(ZA) provides for

conducting special audit during the proceedings of assessment. This

‘ sUb section provides that if at any stage of the proceedings, the

Assessmg Ofﬁcer Was of the oplmon hav1ng regard to the nature and

complexity of the accounts of the Assessee and in the interest of

revenue so, to do, he may- dlrect the Assessee to get the accounts

audited by the Accountant in the manner prescribed therein. Sub

section (2C) provides th_at every audit report under sub section (2A) is
to be furnished by the Assessee to the Assessing Officer within such
period as may be specified by the Assessing Officer. It was submitted

by the learned counsel for the Assessee that the assessment order

passed nnder Secﬂon 153A on 3M Aucjust, 2007 was barred by
limitation. insofar as- the order of speei_al audit was made by the-
~ Assessing Officer on 120 '_De't:ember_2006 'and the special audit was to
.be conducted on or befOre 12 Marc’h 2007 He submitted that .the
Assessxng Officer did not have inherent povver to extend time under

sub Sections (2/-\) r (2C) of Sectlon 142 of the Act and the time could

N

only be extended atthe request of the Assessee and consequently the

‘ limitation.as 'per'Epranation (i) to Sectlon 1538(1) for the purpose of

computing assessment expired on 11th May, 2007. He also submitted

that the power to suo motu extend the period for special aud[t under

Sectlon 142(2A) has been provided in the prowso to section 142(2C) by

ITAs No. 1775/ 2010, 1776/2010 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010 2035/2010,
2036/2010 2037/2010, 2038/"010 20’9/2010 2046/2010 & 2047/2010
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the Finance Act, 200_8 with effect from -1°* April, 2008 and the same

' being prospective in nature,'thé AO was not empowered to extend the

time for audit report of his own. The learned counsel also placed

reliance upon the Memgrandum eXpIaihmg the provisions of fifance

_b|l[ 2008 and also the cncular Nc.l rssued by CBDT dated 27th March

2009. The sald Memorandum and Circular shall be refe|red to a litter-

later.

~ 7. This was-not in dispute t'ha't t‘he word ’sub motu’ came to be
inserted by way of an _amemdme‘nt‘ wit}w effect from 1% April, 2008..

| - However, it was aénteiwded by learned couhsel for the Revenue that

t.h.e Assessing Ofﬁcar had the power to extend the time of audit réport

-r‘under Section 1.42(2C) of the Act since tﬁe word “and" appearing

’ before the words “fO/ any good and suff/C/ent /easons” was to be read

as ‘or'.’In cher erds, the sub‘mlssrons of.the learned counsel was that

the Assessing Officer suom’otu had the power to direct the assessee to

‘get audit report and also to extend the time for submission of audit

report. Learned counsel relied upon cases of Jagjit Sugar Mills Co.

Ltd.vs. CIT, 210 ITR 468 (Punjab & Haryana); CﬂT 174 Purmuﬁhotarm
.. Estates Ltd. 127 ITR 481 (Madras), P.V. Devassy v. CIT [1972] 84
[TR 502 (Kerala) and CIT v Gangaram Chapolia, 103 (TR 613

(Orissa).

ITAs No.1775/ 2010, 1776/2010 1777/2010,1865/2010, 2032/2010, 2033/2010 2034/2010 2035/2010,
. 203672010, 2037/2010 2038/2010 2039/2010,2046/2010 & 2047/2010.
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8. In Jagjit Sugar Mills Co. Ltd (supra),vt‘he Hon'ble High Court of
Punjab and Haryana. had treated the word “and” a.ppear'ing between
the words “application made by the assessee” and “for any good and

sufficient reasons” under Section 142 (2C) as “or” and had held that

- period for s’ubmjssipn of report by the Special Auditor is extendable by

the Assessing Ofﬂéér, e\/glw without an application in this regard by the

assessee.

9. In case of C{/‘Z" v Puthuthotam Estates Ltd. (supra) it was held

that, “The circm?ﬁstances under which the word . “and” may -be

. construed as “or” and vice versa should be.somewhat rare. Otherwise

_if the two are taken to be interchangeable termé‘, then it would result

in Parliament throwing . into the statute the two expressions

/nd/Scrim/nate/y and leave them to f/je courts to sort out the meaning.

In ordinary usage “and” is coniur.ctive and "or” is disjunctive”.

10. In'the case of P.V. D.e\'raSSy v. CIT (supra), it was held as under:

“An assessee / 5 requﬂled to 'f/'v/e"the return within the.
time ajlowed and in the manner prescribed in order
that the ‘Inccme Tax (.)ffic_e/;‘mé'y Cornp/ete- the
assessment within the period specified inbt‘/_ﬁe Income

Tax Act. If the return is not filed in time or, Jif filed in

“ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1865/2010, 2032/2010, 2033/2019, 2034/2010, 2035/2010,
. 2036/2010, 2037/2010, 2038/2010, 2039/2010, 2()46/2010 & 2047/2010 '
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'time,. it does not contain all the pérticulars required, it
will _not be possible for. the Income fax Officer to
_ COmp/ete‘ the assessment within the period spe'ciﬁed
in fhé Act. In other words, the object Qf the legislature
ih insisting upon the assessee filing the return within
the_'v'tim'e and in the manner prescribed_is to enable
the. :lncéme Tax Officer té complete .-th.e assessment
within a period of four years as specified ih the Act
énd;that objéct will be frustrated unless the assessee
files the rét'um within the time allowed and in the
marjner preécr/bed. To carry out.the objéct of the
' '/egis/ature, it is necessary to attach a sanction for the
failure tov fu/'fi}/ any'of the two conditions. /f'th'e object:
is clear, We"d‘o not think the use of 'the .Conjunct/vé
word l"and:”'i,n the sub s_ec,tivon is éoncl&sive. 7Ti7e'word‘
. ”and’:’ has generally a cumu/avtive sense, and s thus
the antithesis of disjunctive “or”; but oécaS/ona//y itis
pernn/sé/b/e to rea \”an'd”’ as “or” if the c.ontext' s0
requl/,res,. In iShWar Singh Bmdml v. State of U,P,,

itis Qbserved:

“And /7a‘75 geheﬁa//y a_cumu/ative se.hse, l'eduif'ihg the
fu/fi//ment of all the conditions that it joins together

-and herein it is the antithesis of ‘or.  Sometimes,

ITAs No.1775/ 2019, 1776/2010, 1777/2610, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2'03‘8/2010, 2039/2010, 2046/2010 & 2047/2010
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11. In the case Qf CIT vs. Gangaram Chapol/ia '(supra)_, it was held

as under:

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2_010,

however, even in such a connection, it is, by force of

.a context, reads as or. Sometimes to carry out the

. intention of the legislature it is found necessary to

read ‘the conjunctions ‘or’ and ‘and’ ‘one for the

other.””

In Méxwell on.the‘ Interpretétioh of-Stétutes, 127
editjoh,.‘. af page 232, it is obsex‘ved; ”ln'rqrdinary
uséée, ‘and’ /5 conjunctive and ‘or’ disjur)étivé.'- But to
Cér/'y out the intention of flve legislature it may be
necessary to read ‘and’ in place of the conju_nct/bn

‘or” and vice versa.”

“(ii) The conjunctive “and” in the seccnd clause of

1z 74

section -271(1)(a) should be constiued as. “or”.

The/‘ef_;o_r_e; even if the return of the assessee had

- been filed in the manner prescribed, as it was not

filed within the t/'_mé a//owéd under section 139(1),

and as such one of the two conditions prescribed in

sectioh 271(1){a) had not been fulfilled, the assesé_ee- .

would be liable to penalty.” .

2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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12, It is a cardinal principle for interpreting a fiscal statute that, a "

taxiv'ng statute has to be construed very strictly and has to be read
without amehdiﬁng._or a‘ltermg' the provisiéns. The intelrwtidn of the
Iegislatﬁre ina ‘;a*é»tion statuté is to-be gatﬁéred from the lang.uage of
the provisions .[‘Jzaxti‘cu'tariy whel':le the language is plain and

unambiguous. .

13. The Suprenﬁe Colrt in the case of Mathuram Aggar rwal v Smt@

. of Madhya Pradesh, 8 SCC 667[1999] held that,

“In a taxing Act it is not boésibie to assume ény
mtent/on or-governing purpose of the statute more
than What is stated in the plain /anguage /l is not lhc
"econom/c results s_ought to be obtained by making .
fl?e ,orovis/ovn which is relevant in interpretihg a fiscal
statute. Equ'a//y /mp.ermissible is an_/ntérpretat/on :
_ vvh/c"h_»does_ ﬁot follow from f/)é p/a[nj unambiguous
. /a'nguaao of t/7@ statute. Words Cénnot be added to
or subs t/tuted s0 3s to give a meamng of the statute
‘_W/")/'C'/‘) will -serve the spirit and mtenuon of the
legislature.  The _stét'ufe should  clearly and
unarﬁbiguous[y convey the t/vree components of the ‘
ta‘x law, i.e., 'the: subjectof the tax, the person who is

I/a/o/e to, pay t/ e tex aind the rate at which the tax is

I;As No. 1775/ 2010, 1/76/2010 1777/2010 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2025/2010,

2036/2010, 20“7/2010 2038/2010, 2039/2010 2046/2010 & 2047/2010
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to be paid\. If there is any ambiguity regarding any of =
these ingredients in a taxation Statute then there is -

no tax in law. Then it'is for the legislature to do the

needful in the matter.”

14. in the case of Nasiruddin and others v Sita Ram Agarwal 2

SCC 577 (2003), it'is held: o .

“37. The court’s jurisdiction to interpret a statute

Can:be invoked when the same is ambiguous. It is -

We//§ known that in a given case the court can iron out

the “fa'bric, but is cannot change the texture of the

fabric. [t cannot. enlarge the scope of.legislation or -

intention when the language of provision is plain and
unambiguous. [t cannot add or subtract words to a

statute or regd so‘meth/ng into it which is not there. It

vclannot‘ re-write or recast legislation. It is -also
- necessary to determine that there exists a

presumption that the legisiature has not used any

superfluous words. It is well settled that the real

- intention of the legislation must be gathered from

the language used. It may be true that use of the

expression “shall” or may” is not decisive-for arriving

a finding as to whether statute s d/rectory or

mandafory, But the intention of the legislature must

-be found 'out from the scheme of the Act. It is é/so

equé//y well settled that when negative words are

used, the courts will presume that the intention of

ITAs No.1775/ 2010, 1776/2010, l777/2b‘10, 1965/2010,.2032/2010, 2033/2010, 2034/2010, 2035/2010,
' 2036/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010
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o

the .legislature was that the provisions should be

mandatory in character.”

15. With these principles of'interpretatibn, we may note that the

prO\/isions as existing in sub-section (2C), of the Act before 1% April,

+2008 did not empower the Assessing Officer to suo motu extend the

time for submission of audit report under sub section (2A). This is also
‘clear from the fact that the Memorandum explaining the provisions of
grantihg power-‘ to the Assessing Officer to extend time for completion

of special audit under sub section (2A) of Section 142 mentions about

the reasons in the said Memo which redds as under:

“Granting of power to the Assessing Officer to extend
the time for completion of special audit under sub-
section (2A) of section 142 - :

Sub-sections (2A) to (2D) of section 142 deal with

~ power of Assessing Officer to order a special audit.
Such power is required to be exercised by the
Assessing Officer having regard to the, nature and
complexity of the accounts of the assessee and the
interest of the Revenue. ' : '
Sub-section (2C) of the said .section specifies the
period within which the audit report is to be -
furnished. The proviso to said sub-section empowers
the. Assessing Officer ‘to extend this period of
furnishing of audit report. Further, it is also provided
that the aggregate of the originally. fixed period and -
the period(s; so extended shall not exceed 180 days
from the date of ‘issuance of direction of special
audit. -Further, such extension can be raade only
when an application is made in this behalf by the
assessee and there 'are good and sufficient reason
for such extension. ' : '
It is proposed to amend the said proviso so as to also .

allow the Assessing Officer to extend this period of

iTAs N0.1775/ 2010, 1776/:2010, 17;7:7/2010, 1965/2010, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2035/2010, 2037/2010, 2038/2010, 2039/2010, 2046/2010 & 2047/2010 o
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furnishing of audit report suo motu. Hence, while the

- Assessing Officer shall continue ‘to have power to

grant extensjon on an application made in this behalf
by the assessee and-when there are good and

sufficient reasons for such extension, he can also-
. grant such extension on his own.

The amendment WI// take effect from 1* Apn! 2008.

also clarified on

in sub section

16. Further, the cireular No.1l. of CBDT dated 27 March, 2009 has

the issue of applicability of the aforesaid émendme‘nt

(ZC) with effect from 1% April, 2008. The said circular

reads as under:-

“Direct Tax e/fcu/dr No.1 dated ?7”’ March, 2009

Explanatory Notes to the Provisions of the Finance ..

Act, 2008

1. Introductlon e L

1.1  The Flnance Act, 2008 (hereafter referred to as
the Act) as passed by the Parliament, received the
assent of the President on the 10™ day of May, 2008

and has been enacted as act No.18 of 2008. This
circular explains the substance of the provisions of

‘the Act relating to direct taxes.

27. Granting of power of the Assessing Officer to

extend the time for completion of SpeC|al audit under

sub-section (2A) of section 142. _
27.1 Sub-sections (2A) to (2D) of section 147 with
power of Assessing Officer to order a special audit.

Such power if required tc be exercised by the )
Assessing Officer having regard to the nature and

complexity of the accounts of the assessee and the
mter_est of the revenue.

27.2 Sub-sections {2C)- of the said section specifies .

the p(.riod within which the audit- report is to be
furnished. The proviso to said sub-section empowers
the Assessing Officer to extend this period of

“furnishing of audit report. Further, it is also provided

that the aggregate cf the originally fixed period and

“the perjod(s) so extended shall not exceed 180 days

ITAs™™NoO. 1175/2010 1776/2010, 1777/2010, 1965/2010, 2031/2010, 2033/2010, 1.034/“010 2035/2010,
2036/2010, 2037/2010,2038/2010, 20)9/2010 2046/2010 & 2047/2010
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from the date of issuance of direction of specific
audit. Further, such extension can be made only
- when an application is made in this behalf by the
assessee and there are good and sufficient reasons
for such extension.
27.3. With'a view to rationalize the said proviso so as
to also allow the Assessing Officer to extend this
period of furnishing of audit report suo motu, the said
.proviso - has been amended. Hence, while the
Assessing Officer shall continue to have power to
grant extension on an application made in this behalf
by the -assessee and when there are good and
SufﬂClent reasons for such extension, he .can also
grant such extension on.his own.
27.4 -Applicability - This amendment has been made
applicable with effect from 1-4-2008. Hence, from
this date and onwards, the ‘Assessing Officer shall
also have power to extend the period of furnishing of
audit report suo motu”. (Emphasis supplied)

17. The Memo explaining the provisions of Finance Bill, 2008 and

also Circular No.1 dated 27" March, 2009 of CBDT as reprod'uced'

hereinabove wdqu clearly bring out that sub section (2A) to (2D) of

Section 142 deal Wlth the povvols of the Assessing Olﬂcer to order for

spec:lal audlt and the 'same was to be GX@ICISEd by him having regard

\

to the nature and complexity of the account of the assessee and the

interest of the revenue.

S
,

18. The word “and” a'p_p‘earing before the words “for any good and

sufficient reasons”in the proviso to sub section (2C) by any stretch of

interpretation could not be read as “or”. The fact that the words “suo

“motu” have heen added by way of an amendment with effect from

01.04.2008 would show th_e legislatiVe_intention in the prO\)iso as

existed before the amendment which is that the Assessing Officer prior
ITAs No.1775/ 2010, 1775/2010, 1777/2010, 1965/2019, 2032/2010, 2033/2010, 2034/2010, 2035/2010,
2036/2010, 2037/2010, 2038/2010; 2039/2010, 2046/201C & 2047/2010
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- to amendment had no power to extend the period of furnishing audit

report of his own.

3

- 19. It was to rationalize the said proviso that the WOI’d.”'SUO motu”

came to be. added by way of amehdment with- effect “from 1% April

: 2008.'VA5 per Clause 27.3 of the Circular dated 27" Mvarch.,.2009 while

the "Assessing Qi?ficer shall continue to have the power"to grant

exten‘si‘on -on an épplicatioh gwade in this behaif by the Assesjsee,v he
vcoulc:J alsd gra[:wt -‘extens;;ion of his own when thére_ are good and
éufﬁcient reasohs fbr ;uch extehsion. Thus, it is noticed that sub
section (2C) befofe the amendment did notAempower the Asséssivng
Officer to exténd fhé time for submissions ‘Qf- speciél audit réport under

. sub Section (2A). Further, the power of extension of time for

“submission of special audit report is also subject to limitation of a

. t ' period of 180 days__; from the date on which the directions under section

142(2A) of the Act for the audit was recéived»by} the Assessee; It is an
ad‘m_it_ted fact that in the preéént case, the_assé_ssee had not made any
'applicétion for _extensio:h .of period of aﬁdit report. Therefore, the
extension thich: \)\_/,as grénfed' by the Assessing Officer on the request
of the Auvditor could- be téken to be a. sub motu_ action of the Asséé_sing
o Officer vwhi(fh poweﬁ, as noted abO\)e, was not available with the

Assessing Officer prior to the amendment with effect from 1* April,

ITAs No.1775/ 2010, 1776/2010, 1777/2010, 1965/2010, 2022/2019, 2033/2010, 2034/2010, 2035/2010, .

2036,201b, 2037/2010, 2038/2010, 2039/2010, 2046/2010 % 2047/2010
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in the words, “for any good and sufficient reasons”. This would mean

~ that the Assessing Officer was supposed to record reasons for granting

extension on his own. Clause 27.4.0f the Circular also clarifies that this

amendment-has been made applicable with effect from i Api‘il, 2008

and it is from this date ‘onwards that the Assessing Officer shall have

power to 'eXtend"the period of furnishing, of special audit report suo

motu.

- 20. In the iight of mterpretation of the provrso as is e><|sted before or
after the amendment and the legislative intent behind the amendment
~ as.gathered from the memorandum-a_nd the circular noted above, we

.a.re‘ not persUaded toiagree with the»int_erpretation as given by the

Punjab and Haryana High Court in the case of jagjtit Sugg]ar ﬁWI]'M‘S'/

Company Limited (Supra) Further in view of our above discussion, it

comes to be concluded that the Tribunal was correct |n holding that

‘the Assess’ment ,Order was barred by iimitation. That being so, we

answe_r Question No.1 in affirmative in favour of the Assessee and

against the revenue.

21. In view of foregoing discussion that the amendment whereby the -

Word suo motu’ were inserted in sub section (ZC)‘of Section 142-of the
Act: was to be applicabie with eﬁect from 1% April, 2008 only, the

amendment cannot_be___ said to be clarificatory or retrospective in

[TAs No.1775/ 2010, 1776/2010 1777/2010 1965/2010, 2032/2010, 2033/2010 2034/2010 2035/2010
2036/2010 2037/2010 2098/2010 2039/2010 2046/2010 & 2047/2010
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nature. The amendment was prospective and was to be applicable vvith'

effect from 1° Apri{l, 2008 only. Accordingly, we answer Question No.2

'

against the revenue.

22 In view of foregoing reasons, all ‘the above appeals merit

dismissal and are hereby dismissed.

' M.L.MEHTA
(JUDGE)

k | | fW}” gt
S TAK.SIKRI
' (JUDGE}

May 27, 2011L

" rd
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