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CORAM :-
I{ON'BLE THE ACTIIVG CI-{IEF JTJSTICE
I.ION,BLE MR. JUSTICE M.I.' MEI'ITA

A.K.'SIKRI (Actinq Chief Justice)

'J 1. The issue relating to the additions made by the Assessing

Officer (AO) under Section 68 of the Income Tax Act, 1961-

(hereinafter referred to as 'the Act') on account ol'

unexplained share application money is becoming mercurial
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^tand mercurial by the day. Though plethora of case law is

available deciding various facets of this issue and the

principles which are to be applied have almost been

crystallized and pumped up by the series of decisions of the

Apex Court and various High courts, the issue keeps

bouncing back with new dimensions and intricacies' In all

these appeals, we are again confronted with the additions

which were made by the Ao under section 68 of the Act. All

these appeals, which pertain to different assessees, are filed

by the Revenue as the Income Tax Appellate Tribunal

(hereinafter referred to as 'the Tribunal') has deleted the

additions made by the Assessing Officer'

2. Before we embark upon the discussion on factual aspects, in

the appeals, which prompted the Aos to make the additions,

it would be appropriate to revisit the legal position as

enunciated in various judgments interpreting the provisions

of Section 68/69 of the Act. we may record that this very

Bench had the occasion to deal with another batch of

appeals touching upon this very issue, which culminated into

judgment dated 31.1.2OLt with lead case entitled crl ws.

oasis hiospitalities, (2011) 333 ITR 119, As catena of'

judgments were taken note of and the ratio culled out:
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therein after undertaking in-depth analysis, we are"of the

view that our purpose can be served by borrowing liberally

from the said ludgment to state the legal position. Some

more cases which have been decided thereafter or cited

before us now, but not taken note of in the said judgment

would be added thereafter. operative portion of that

judgment reads as underi

.2.Section68oftheActdeaIswithunexpIained
incomes and is couched in the following language:

"Section 68

CASH CREDITS.

Where any sum is found credited in the books of an
assessee maintained for any previous year' and
assessee offers no explanation about the nature
and source thereof or the explanation offered by
him is not, in the opinion of the Assessing Officer,
satisfactory, the sum so credited may be charged
to incbme-tax as the income of the assessee of

, that Previous Year."

3. As per the provisions of this Section, in case the
assessee has not been able to give satisfactory
explanation in respect of certain expenditure or where
any sum is found credited in the books of accounts, the
AO can treat the same as undisclosed income and add to
the ihcome of the assessee. The assessee is required to
give satisfactory explanation about the "nature and
iource" of such sum found credited in the books of
accounts.

4. It is a common knowledge that insofar as the
companies incorporated under the Indian companies Act
are concerned, whether private limited or public limited
companies, they raise their capital through shares,
though the manner of raising the share capital in the
private limited companies on the one hand and public
ii1nitud companies on the other hand, would be different'
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In the case of private limited companies, normally' the
shares are subscribed by fam.ily members or persons
known/close to the promoters' Public limited companies'
on the other hand, generilly raise public issue inviting
genera|pub|icat|argeforsubscriptionoftheseshares.
Vet, it is also possible that in case of public limited
companies, the share capital is issued in a close circuit'

5. When the companies incorporated under the
companies Act raise their capital through shares, various
persons would apply for shares and thus give share
application money' These amounts received from such
shareholders would, naturally, be the sums credited in the
books of account of the assessee. if the Ao doubts the
genuineness of the investors, who had purportedly
Iubscribed to the share capital, the Ao may asl< the
assessee to explain the nature and source of those sums
received by the assessee on account of share capital. It
is in this scenario, the question arises about the
genuineness of transactions. The plain language of
5ection 68 of the Act suggests that when the assessee is

to give satisfactory explanation, burden of proof is on the
urrltte" to provide nature and source of those receipts'

6. What kind of proof is to be furnished by the
assessee, is the question. It has come up for discussion
in various judgments rendered by this Court, other Courts
as well as the supreme court. The larnr was discussed by

a Division Bench of this Court in the case of
comrnissioner of Income Tax Vs. Divine LeasinE and
FinanceLtd'|2ggITR268].Sincetheentiregamutof
case law as on that date was visited in the said judgment,
we may initiate our discussion by taking note of this case.
In this case, the Court highlighted the menace of
conversion of unaccounted money through the
masquerade or such channels of investment in the share
capital of a company and thus stressed upon the duty of
the Revenue to firmly curb the same' It was also
observed that, in the process, the innocent assessee
should not be unnecessary harassed. A delicate balance
must be maintained' It was, thus, stressed:

"15. There cannot be two opinions on the aspect
that the pernicious practice of conversion of
unaccounted money through the masquerade or
channel of investment in the share capital of a

company must be firmly excoriated by the
Revenue. Equally, where the preponderance of
evidence indicates absence of culpability and

"-l
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complexity of the assessed it should not be
'huru'rred'bytheRevenue'sinsiste'rrcethatitshould

prove the negative. In the case of a public issue'
the Company concerned cannot be expected to
know every detail pertaining to the identity as well
as financial worth of each of its' subscribers' The
Company must, however, maintain and make
available to the AO for his perusal, all the
information contained in the statutory share
application documents' In the case of private
piacement the legal regime would not be the same'
A delicate balance must be maintained while
walking the tightrope of Section 68 and 69 of the
IT Ac[. The burden of proof can seldom be

discharged to the hilt by the assessed; if the AO

harbours doubts of the legitimacy of 9ny
subscription he is empowered, nay duty-bound' to
carry out thorough investigations' But if the AO

fails to unearth any wrong or illegal dealings' he

cannot obdurately adhere to his suspicio ns and

treat the subscribed capital as the undisclosed
income of the ComPanY."

7. Taking note of the earlier judgment of Full Bench of
this Court in the case of Commissioner of Income Tax
Vs. Sophia Finance Ltd. [(L994)'2O5 ITR' 98], the
court observed that the Full Bench had enunciated that
Section 68 reposes in the Income-tax Officer or AO the
jurisdiction to inquire from the assessed the nature and

,orr." of the sum found credited in its Books of Accounts'
If the Explanation preferred by the assessed is found not
to be satisfactory, further enquiries can be made by the
Income-tax Officer himself, both in regard to the nature
and the source of the sum credited by the assessed in its
Books of Accounts, since the wording of Section 68 is

very wide. The Full Bench opined that if the shareholders
exiit then, possibly, no further enquiry need. be made'
But if the Income-tax officer finds that the alleged
shareholders do not exist then, in effect, it would mean

that there is no valid issuance of share capital. shares
cannot be issued in the name of non-existing persons' if
the shareholciers are identified and it is established that
they have invested money in the purchase of shares then
theamountreceivedbythecompanywouIdberegarded
as a capital receipt but if the assessed offers no

Expla nation at all or the Explanation' offered is not
satisfactory then, the provisions of Section 68 may be

invoked.

).Y

.t

/t

a
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2tB.TheCourtaIsoreferredtotheear|ierDivision
Bench judgment in the case of Commissioner of
Income Tax Vs. Dolphin Canpack l-td' l(2A06) 283
ITR 19OI and quoted the following observation:

". credit entry relates to the issue of share
capital, the ITO is also entitled to examine whether
the alleged shareholders do in fact exist or not'
Such an inquiry was conducted by the AO in the
present case' In the course of the said inquiry, the
asSessed had disclosed to the AO not only the
names and the particulars of the subscribers of the
shares but also their bank accounts and the PAN

issued by the IT Department' Super added to all
this was the fact that the amount received by the
company was all by way of cheques' This material
was, in the opinion of the Tribunal, sufficient to
discharge the onus that lay upon the assessed'"

9. The Court took note of many other judgments of
different High courts and on the analysis of those
judgments formulated the following propositions, which
emerged as under:

' *18. In this analysis, a distillation of the
precedents yields the following propositions of law
in the context of Section 68 of the IT Act' The
assessed has to prima facie prove (1) the identity
of the creditor/subscriber; (2) the genuineness of
the transaction, namely, whether it has been
transmitted through banking or other indisputable
channels; (3) the creditworthiness or financial
strength of the creditor/subScriber' (4) If relevant
details of the address or PAN identity of the
creditor/subscriber are furnished to the
Department along with copies of the Shareholders
Register, Shared Application Forms, Share Transfer
Register etc' it would constitute acceptable proof or
acceptable Explanation by the assessed' (5) The
Department would not be justified in drawing an
adverse inference only because the
creditor/subscriber fails or neglects to respond to
its notices; (6) the onus would not stand
discharged if the creditor/subscriber denies or
repudiates the transaction set up by the assessed
nor should the AO take such repudidtion at face
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value and construe it/ without more, against the
assessed' (7) The Assessing Officer is duty-bound
to investigite the creditworthiness of the
creditor/subscribqr the genuineness of the
transaction and the veracity of the repudiation'"

I

10. By this common judgment, the Division Bench

decided these appeals of which one appeal related to
Lovely. Exports P. Ltd.. Against the said judgment'
Specijl Leave Petition was preferred, which was

dismissed by the Supreme Court vide orders dated
11.01.2008 and is reported as Commissioner of
Income Tax Vs. Lovely Exports (P) Ltd' [216 CTR

igS (SC)1. The Court while dismissing the SLP recorded
some reasons as well atbeit in brief, which is as under:

'2. Can the amount of share money be regarded
as undisclosed income under s'68 of IT Act, 1961?
WefindnomeritinthisSpecial'LeavePetitionfor
the simple reason that if the bhare application
money is received by the assessee company from
alleged bogus shareholders, whose names are
given to the AO, then the Department is free to
[roceed to reopen their'individual assessments in

accordancewith|aw.Hence,wefindnoinfirmity
with the impugned judgment' """""""

11. It is clear from the above that the initial burden is
upon the assessee to bxplain the nature and source of the
,huru application money received by the assessee' In
order to discharge this burden, the assessee is required
to prcve:

(a) IdentitY of shareholder;
(b) Genuineness of transaction; and
(c) Credit worthiness of shareholders'

L2. In case the investor/shareholder is an individual,
some documents will have to be filed or the said

shareholder will have to be produced 'before the AO to
prove his identity. If the creditor/subscriber is a

company, then the details in the form of registered
address or PAN irJentity, etc' can be furnished'

13. Genuineness of the transaction is to be

demonstrated by showing that the assessee had, in fact'
received money from the. said shareholder and it came

from the coffers from that very shareholder. The Division

)e

I
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Bench held that when the money is received by cheque
and is transmitted through banking or other indispuiable
channels, genuineness of transaction would be proved'
other documents showing the genuineness of transaction
couldbethecopiesoftheshareholdersregister,share
application forms, share transfer register, etc'

14. As far as creditworthiness or financial strength of
the credit/subscriber is concerned, that can be proved by
producing the bank statement of the creditors/subscribers
showingltrut it had sufficient balance in its accounts to
enable it to subscribe to the share capital, This judgment
further holds that once these documents are produced,
the assessee would hqve satisfactorily discharge the onus
cast upon him. Thereafter, it is for the AO to scrutinize
the same and in case he nurtures any doubt about.the
veracity of these documents to probe the matter further.
However, to discredit tlre documents produced. by the
assessee on the aforesaid aspects, there has to be some
cogent reasons and materials for the AO and he cannot
go into the realm of'susPicion'

15, At this stage, we would lilce to refer to the
judgment of the Bombay High Court in the case of CIT
Vs'-M/sCreativeWorldTelefitmsLtd.(inITANo.21B2
of ZO0g decided on 12.10.2009). The relevant portion of
this order is reProduced below:

"In the case in hand, it is not disputed that the
assessee had given the details of name and
address of the shareholder, their PA/GIR number
and had also given the cheque number, name of
the bank. It was expected on the part of the
Assessingofficer.tomakeproperinvestigationand
reach the shareholders. The Assessing Officer
did nothinE except issuing surnmons whicfr
were uttimately returned back with an
endorsement 'not traceable'. In ou!'
considered view, the Assesslng Offlcer ought
to have found out their details throug!'r FAN
cards, bank account details or from their
bankers so as to reach the shareholders since
all the relevant material details and
particulars were given by the assessee to the
Assessing Officer. In the above circumstances,
the view taken by the Tribunal cannot be faulted'
No substantial question of law is involved in the
appeal.
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In the result, the appeal is dismissed in limini with
no order as to costs'

(ernphasis suPPlied)"

16. The Court thus. clearly held that once documents
like PAN Card, bank account details or details from the
bankers were given by the assessee' onus shifts upon the
Assessing Off]cer and it is on him to reach the
sharehollers and the Assessing Officer cannot burden the
assessee merely on the ground that summons issues to
the investors were returned back with the endorsement
'not traceable'. Same view i3 taken by the Karnataka
High Court in Madhuri Investments Pvt' Ltd' Vs' ACtrT

1in-ffnNo.110of2OO4,decidedon1B'02'2006)'Inthis
case also, some of share applicants did not appear and
notices sent to them were returned with remarks 'with no

such person,. Addition was made on that basis which was
turned down by the High Court in the following words:

'6. Having heard the learned counsel for the
' parties, we notice that whenever a company invites

app|icationsforal|otmentofsharesfromdifferent
applicants, there is no procedure contemplated to
find out the genuineness of the address or the
genuinenity of the applicants before allotting the
ihat"s. If for any reasori tfre address given in the
application were to be incorrect or for any reason if
the said applicants have changes their residence or
the notices sent by the assessing officer has not
been received by such applicants, the assessee
company cannot be blamed. Therefore, we are of
the view that the Tribunal was not justified in

allowing the appeal of the revenue only relying
upon the statement of Sri Anil Raj Mehta, a

Chartered Accountant."

t7.' However, in Commissioner of Incorme Tax Vs'
Arunananda Textiles itvt' Ltd. (in ITA No'1515 of
2005, decided on 02.03.2010), the Karnataka High Court
went to the extent of observing that it was not for the
assessee to place material before the Assessing officer in

regard to creditworthiness of the shareholders. once the
companyhadgiventheaddressesoftheshareho|ders
and their identity was not in dispute, it was for the
Assessing officer to make further inquiry. It was borne
by the following discussion in the said judgment:

'6. The question raised in this appeal are
squarely covered by several judgments of the

2_Q
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Supreme Court and also the judgment of this Court
passed in ASK Brothers Ltd' Vs' Commissioner
of Income Tax, wherein this Court following the
judgments of the Supreme Court in the case of
Commissioner of Income Tax Vs' Lovely
Exports (P) Ltd. reported in (20089) 216 CTR (SC

19i) and also in the case of Commissioner of
Income Tax Vs. Steller Investment Ltd'

' reported in (2001) 25I ITR 263 (SC) has ruled that
it not for the assessee to place material before the
Assessing Officer in regard to cieditworthiness of
the shareholders' If the company has given the
addressesoftheshareholdersandtheiridentityis
not in dispute, where they were capable of

-investing,theassessingofficersha||.investigate'It
is not for the assessee company to establish but it
is for.the department to enquire with the investor
about their capacity to invest the amount in the
shares. Therefore, we are of the view that the
substantial questions of law framed in this appeal
are to be answered against the revenue and In

favouroftheassessee.Accordingly,thisappeaIis
dismissed."

18. Rajasthan High Court had an occasion to deal with
the submission of the Revenue predicated on Benami
transactions in the case of Cammissioner of Income
Tax Vs, AKJ Granites (F) Ltd. reported as 301 ITR 298
(Raj.)andtheargumentsweredea|twithinthefol|owing
mannerl

*3. So far as question No' 1 is concerned, it is

stated by learned counsel for the appellant that the
issue embedded in tlre said question has already
been decided by this Court and governed by the
ratio laid down in tsarkha Synthetics Ltd' Vs'
Asst. CIT (2OO5) 197 CTR (Rai') 432' It has

been pointed out that share applications are made
by number of persons, may bb in their own names
oi benami, but the fact that share applications
received from different places accompanied with
share application money, no presumption can be

drawn that same belong to the assessee and
cannotbeassesseeinhishandsashisundisc|osed
incomeun|essSomenexusisestab|ishedthatshare
application money for.augmenting the investment
in business has flown from asssessee's own money'
In coming to this conclusion, the Court relied on

2_7
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CIT Vs. Steller Investment Ltd. (7997) 99 CTR
(Del.) 4O, which has since been affirmed by the
Supreme Court in CIT vs, Steller Investment
I-td. (2OOO) 764 CTR 6A) 287. In view thereof,
this question need not be decided again."

19. This very aspect came up for consideration before
different Courts on number of occasion and was dealt
with in favour of the assessee.

20. The observations of the Supreme Court in the case
of Lovely Exports (supra) go. to suggest that the
Department is free to proceed to reopen the individual
assessment in case of alleged bogus .shareholders in
accordance with law and, thus, not renrediless. It is,
thus, for the AO to make further inquiries with regard to
the status of these parties to bring on record any advei-se
findings regarding'their creditworthiness. This would be
moreso where the assessee is a public limited company
and has issued the share capital to the public at large, as
in such cases the company cannot be expected to know
every detail pertaining to the identity and the financial
worth of the subscribers. Furiher initial burden on the
assessee would be somewhat heavy in case the assessee
is a private limited company where the shareholders are
family friends/close acquaintances, etc. It is because ofthe reason that in such circumstance, the assessee
cannot feign ignorance about the status of these parties.

2L We may also usefully refer to the judgment of the
Supreme Court in the case of Commissioner of Income
Tax Ys. P. Mohanakala [(ZOO7) 29r. ITR 2ZB (SA)I.
in that case, the assessee had received foreign gifts from
one common donor. The payments were made to them
by instruments issued by l'oreign banks and credited to
the respective accounts of the assessees by negotiations
through bank in India. The evidence indicated that the
donor was to receive suitable' compensation from the
assessees. The AO held that the gifts though apparent
were not real and accordingly treated all those amounts
which were credited in the books of account of the
assessee, as their income applying Section 68 of the Act.The assessee did not contend that even if their
explanation was not satisfactory the amounts were not ofthe nature of income. The CIT (A) confirmed the
assessment. On further appeal, there was a difference of
opinion between the two Members of the Appellate
Tribunal and the matter was referred to the Vice
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president who concurred with the findings and conclusions '/
of the AO and the CIT (A)' On appeal, the High Court re-
appreciated the evidence ahd substituted its own findings
and came to the conclusion that the reasons assigned by

the Tribunal were in the realm of surmises, conjecture
and suspicion. On appeal to the Supreme Court,.the
court while reversing the decision of the High court held
that the findings of the Ao, cIT (A) and the Tribunal were
based on the material on record and not on any
conjectures and surmises. That the money came by way
of bank cheques and was paid through the process of
banking transaction as not by itself of any consequence'
The High court misdirected itself and erred in disturbing
the concurrent findings of fact. While doing so, the legal
position contained in Section 68 of the Act was explained
by the supreme court by assessing that a bare reading of
Section 68 of the Act suggests that (i) there has to be
credit of amounts in the books maintained by the
assessee; (ii) such credit has to be a sum of money
during the previous year; and (iii) either (a) the assessee
offers no explanation about the nature and source of such

credits found in the books or (b) the explanation offered
by the assessee, in the opinion of the AO, is not
satisfactory. It is only then that the sum so credited may
be charged to income tax as the income of the assessee
of that previous year. The expression "the assessee
offers no explanation" means the assessee offers no
proper, reasonable and acceptable explanation as regards
th" tr-t found credited in the books maintained by the
assessee. The opinion of the AO for not accepting the
explanation offered by the assessee as not satisfactory is

required to be based on proper appreciation of material
and other attending circumstances available on the
record. The opinion of the Ao is required to be formed
objectively with reference to the material on record.
Application of mind is the sine qua non for forming the
opinion. In cases where the explanation offered by the
assessee about the nature and source of the sums found
credited in the books is not satisfactory there is, prima
facie, evidence against the assessee, viz', the receipt of
money. The burden is on the dssessee to rebut the
ru.", and, if he fails to rebut it, it can be held against
the assessee that it was a receipt of an i.ncome nature.
The burden is on the assessee to take the plea that even
if the explanation is not acceptable, the material and
attending circumstances available on record do not justify
the sum found credited in the books being treated as a

receiot of income nature'
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22'Wewou|d|iketorefertoanotherjudgmentofthe
DivisionBenchofthisCourtinthecaseofCommissioner

.oflncomeTaxVs,ValueCapitalservicesP'Ltd'
I(2oo8)3o7ITR'334(De|hi)].TheCourtinthatcase
held that the additional burderl was on the Department to
showthatevenifshareapp|icationdidnothavethe
means to make investment, the investment made by

them actually emanated from the coffers of the assessee
so as to enable it to be treated as the undisclosed income
of the assessee. In the absence of such findings, addition
could nbt be made in the income of the assessee under
Section 68 of the Act'

23, It is' a|so of re|evance to point out that in

CommissioneroftrncomeTaxVs.Ste//arlnvestment
Ltd.t(1991)ITR287(De|')]wheretheincreasein
subsciited capital of the respondent company accepted
bythelTRoandrejectedbytheClTonthegroundthata
detailed investigation was required regarding the
genuinenessofsubscriberstosharecapita|,astherewas
adeviceofconvertingb|ackmoneybyissuingshareswith
thehe|pofformationofaninvestmentwhichWas
reu"rs"d by the Tribunal, this Court held that even if it be

assumed tt"'ut the subscribers to the increased share
capitalwerenotgenuine,undernocircumstancesthe
amount of share cJpital could be regarded as undisclosed
incomeofthecompany.Thisviewwasconfirmedbythe
ApexCourtinCITVs'Sfel/arlnvestmentLtd.[(2oo1)
2s1 rTR 263 (SC)1."

24. It is, thus, clear that initial burden lies on the assessee to

explain the nature and source of the share application

money received by the assessee. It is also clear that the

. assessee has to satisfactorily establish the identity of the
l

shareholders, the genuineness of the transaction and the

creditworthiness of the sharehol'ders' The manner in which

such a burden is to be discharged has been explained in

vario.us judgments and noted

ITA No.972 of 2009

us above. At the same
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33time, it is also well established principle of law that in any

matter, the onus brought is not a static one. Though initial

burden is upon the assessee, once he proves the identity of

credits/share application by either furnishing Permanent

Account Numbers or copies of bqnk accounts and shows the

genuineness of the transaction by showing money in the

banks is by account payee cheques or by draft, etc., then

the onus to prove the same would shift to.the assessee. The

question which assumes importance at,,this stage is to what

the Revenue is supposed to do to dislodge the initial burden

discharged by the assessee and to throw the ball again in

the assessee's court demanding the assessee to give some

more proofs, as the documents produced earlier by the

assessee either become suspect or are rendered insufficient

in view of the material produced by the Department

rebutting the assessee's documentary evidence' This is the

aspect which has to be gone into in all these cases. Before

that, we would like to refer to the observations of some

courts touching the core issue .relating to discharge of
I

t" burden.

A) CllT Vs.

the Court held

iTA No.972 of 2009

R.athi Finlease Ltd', 215 CTR. 167 (M.P')

as under :-

Page 15 of 58
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'17. .....'S'68 of the Act enjoined the assessee to

offer a'n'lxpianatiiln about the nature and source of

the sum found credited in his books and if the

explanation was not satisfactory' the amount can

be credited and charged to income-tax as income

of the assessee' Since the assessee' though tried
' to exptuin the genuineness of the credit on the

basis ii l"ti"tt if confirmation' it could not he

explainea as to how the transaction was

-"a.,iuiited when the companies w:re not in
' existence and the amount was paid by cheque

. onfy *-thu date on which the amount was credited

totheaccountofthecompany.Itwasforthe
assessee to discharge this burden"""""""

B)'Calcutta High Court in CIT vs' Kundan Investrnent

Ltd., 263 ITR 626 (Cal') held as under:-

I

\t

C) This Court ln Con'lmissioner of trncome.. Tax vs'

Sophia Flnance Limited, 2O5 trTR' 98 (De[) dealt with tlre

issue as under :-

"..........Under Section 68, tire Income-tax Officer
is empowered to lift the veil of corporate
ldentity and find out. as to whether the
apparent is real. it is the assessee on whom the

onus lies' Unless sufficient materials are produced'

the onus does not shift on the Revenue' But once

the materiaNs are scrutiurized and the resullt of

the scrutiny is commurlicated to the assessee'

the onus shifts frorn the Revenue to tlre
assessee. Then the assessee has to take

appropriate steps for proving its case' Unless there

are sufficient materials after such communication'

produced by the assessee, the Income-tax Officer

can do no further"'

"...........As we read Section 68 it appears that
*hunuu"r a sum is found credited in the books of

accountoftheassesseethen,irrespective.o.f'th.e
colour or the nature of the sum received which is

Page 17 of 5B
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U

sought to be given by the assessee, the Income tax
Officer has the jurisdiction to enquire from the
assessee the nature and source of the said amount.
When an explanation in regard thereto is given by
the assessee, then it is for the Income tax Officerto be satisfied whether the said explanation is
correct or not. It is in this regard that enquiries
are usually made in order to find out as towl'rether, firstly, the persons fronr whom
money is alleged to have btien neceived
actually existed or not. Secondly, depending
upon the facts of each case, the Inconre taxOfficer may even be justified in trying toascertain the source of the depositor,assuming he is identified, in order to
determine whether that depositor !s a rnere
name lender or not. Be that as.it ffiay, it is'clear that the f ncome tax Officer hasjurisdiction to make enquiries with negard tothe nature and source of a sum credited in the
books of account of an assessee and it would be
immaterial as to whether the amount so credited is
given the colour of a loan or a sum representingthe sale proceeds or even receipt of share
application money. The use of the words .,any sum
found credited in the books,, in section 68 indicates
that the said section is very widely worded and an
Income tax officer is not precluded from making an
enquiry as to the true nature and source thereof
even if the same is credited as receipt of share
application money.

XXXX XXXX XXXX XXXX

.On the basis of the language used under
Section 68 and the various decisions of drfferentHigh Courts and the Apex Court, the only
conclusion which could be arrived at is: (i)that
there is no distinction between the cash credit
entry existing in the books of tne firm whether it is
of a partner or of a third party, (ii) that the burden
to prove the identity, capacity and genuineness has
to be on the assessee, (iii) if the cash credit is not
satisfactorily explained the Income Tax Officer isjustified to treat it'as Income from ',undisclosed
sources", (iv) the firm has io establish that the
amount was actually given by the lender, (v) the
genuineness and regularity in the maintenance ofthe account has to be taken into consideration by
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the taxing authorities, 1ui; if the explanation is not
supported by any documentary or other evidence,
then the deeming fiction credited by section 68 can
be invoked. In these circumstances, we are of the
view that simply because the amount is credited inthe books- of the firm in the partner,s capitalaccount it cannot be said that it is not the
undiscrosed income of the firm and in ail cases it
has to be assessed as an undiscrosed income of thepartner alone. In these circumstances, we are ofthe view that the Tribunal was not justified in

- hording that the cash credits of Rs. nisaz in theaccount of Shri Kishorilal, one of the partners,
courd not be assessed in the hands of the firm andin deleting the same. since the matter was notconsidered by the Tribu nal on the merits, theTribunal would be free to hear the arguments ofboth the parties and decide afresh in iiew of theobservations made above. Accordingly, thereference is answered in favour of the Revenue andagainst the assessee.',

D) crr vs. Korlay Trading co. Ltd., 232 rrR s2o (cai)
was cited by the Revenue to press the following:_

"..........There should be a Eenuine transaction.The income tax file nurnber has been givenbut that is not enough to pnove thegenuineness of the cash cnedit. 
-Admittedly,

there is no affidavit to this effect, by the creditor,on record. Cohsidering these facts, we find that thefinding of the Tribunal in this regard is perverse.
The assessee has failed to prove the genuineness
of the cash credit,..... .

?5' Following dicta of the Apex court judgment in surnaff
I

Dayal vs' crr, 2r4 rrR gor (sc) was heaviry reried

upon by the Revenue:_

3(

v

"It is no doubt true that in all cases in which areceipt is sought to be taxed as Income, theburden lies upon the Department to prove that it iswithin the taxing provision and if a receipt is in the

ITA No.972 of 2009
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nature of income, the burden of oroving that it is

not taxable because it falls within the exemption
provided'by the Act lies upon the assessee' (See

Farimisetti Seetharamamma [1965] 57 ITR 532 at
page 536). But, in view of Section 68 of the Act'
*tl1t" uny ,urn is found credited in the books of
the assessee for any previous year/ the same may
be charged to income tax as the income of the
ars"sre6 of that previous year if the explanation
offered by the assessee about the nature ano

source thereof is, in the opinion of the Assessing
Offi."r, not satisfactory' In such a case there is'
prima iacie, evidence against the assessee, viz' the
receipt of money, and if he fails to rebut it the said

evidence being unrebutted, can be used against
him by holding that it was a receipt of an income
nature. While considering the explanation of the
assessee the Department cannot, however' act
unreasonablY.

XXXX XXXX XXXX XXXX

.This raises the question whether the
apparent can be considered as the real' As
laia aown by this Court the apparent rnust be
considered the real until it is shown that there
are reasons to believe that the apparent is not
the real and that the taxing authorities are
entitled to look irlto the surroundinE
circumstances to find out the reality and
the matter has to be considered bY
applying tlre test of lruman
probabilities.......

XXXX XXXX XXXX XXXX

This, in our opinion, is a superficial approach to the
problem. The matter has to'be considered in the
iight of human probabilities'...'."""""

26.
t

With this discourse on the

(EmPhasis suPPlied)

legal position, we advert to the

cases at hand. In these appeals, there is a common thread

which runs through all these cases insofar as nature of

ITA No.972 of 2009 Page 20 of 58
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transaction is concerned. As would be seen when we discuss

the facts of this case, the share applicants are all companies

incorporated under the Indian Companies Act, either public

limited or private limited companies. Since these companies

are incorporated under the provisions of Indian Companies

Act, their identity, at least on papers, is established. Here,

they are assessed to income tax as well. These companies

have PAN numbers and are filing regular income tax returns.

The assessee companies which have received share

applicant money from such applicants have produced

documents in the form of PAN, income tax returns, copies of

the bank accounts through which the funds were transferred

by way of credit entries, deposits in the accounts of such

applicants, etc. by furnishing such kinds of

proofs/documents, the assessees have been able to

'discharge their initial burden. Notwithstanding the same, as

per the AO(s), the applicants werb bogus companies which

were only paper companies and there is no real existence.

In certain cases, it was also found that just before issuing

the cheques by th.e applicants towards share applicant

money, cash was deposited in their bank accounts. Except

in ITA No.726/2011, in other cases, the AOs also relied upon

ITA No.972 of 2009 Page 2L of 58
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Y 28,

the investigation report of Director of Income Tax

(Investigation), the detairs whereof would be mentioned at

the appropriate stage, , From the aforesaid and some other

aspects peculiar to each case, the Ao(s) was of the opinion

that the assessees had not discharged the burden.

27. with this background, we now pick up one of the appeals,

the outcome whereof would determine the fate oi all these

appeals.

ITA No.972 of 2O09

In the case of this assessee, w€ are concerned with

Assessment Year 2004-05. while scrutinizing this case,

Ao found that the balance-sheet revealed that during

period relevant to the year under assessment, the assessee

had received share application money of <2.74 crores from

various applicants. The assessee filed details of all the share

applicants and the amounts received along with their
confirmation and copies of the bank accounts of such

investors from as many as 32 share applicants. All these

applicants were private limited companies. The Ao was of

the opinion that the creditors were not genuine parties and

were only entry providers. He referred to the report dated

ITA No.972 of 2009 Page 22 of 58
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02.3.2006 of the Directorate of Income Tax (Investigation), lo

Unit-V, New Delhi in this beharf. He issued detailed

questionnaire 6n 09.11.2006 wherein he also gave specific

reasons in respect of each of the applicant which was of the

following nature:

(i) In the bank account of the various share

applicants, they had deposited cash for specific

purpose for applying for. share in addition to

providing entry to the assessee, the same modus

was adopted in the other cases as well.

(ii) Many companies did not exist at the addresses

furnished. The registered letters sent to them

had been received back undelivered.

(iii) There were reports of the Inspectors (Income

Tax) that many parties were not genuine

assessees and were not in existence.

29. The assessee had given reply to the said questionnaire in

which it had summed the position as under:

'1. All the share applicants are existing assessees.

2. These companies are registered with the Registrar
of Companies.

3. The share applicants have filed their respective
confirmations.

Page 23 of 58
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4. The companies are genuine existing share holder' ( |

a

5. T'he investments have been made by them by

account Payee cheques'

6 AO's remarks that the shaie applicants are "entry
providers" have not basis'

7. The assessee company is not accountable for the
share applicants depositing cash in their accounts
before investing bY cheques'

B. AO's remarks "not a genuine tax payer" is. the
Department.and the share applicant in which the
assessee has not role to PlaY

g.Theassesseehasnotmeanstoproducethe
shareholders PhYsicallY'

10. The postal remarks on the communications to the
share applicants were not made available to the
assessee company'

11. The report of the Directorate is one sided'

L2. The proposal of the AO to treat the credits received
as share application money runs contrary in law to
the judgment of the Hon'ble Supreme Coyi! in the
case of M/s. Steller Investments Ltd' (115 Taxman
Page 99)'"

30. The AO was not convinced with this explanation' He was of

theVieWthatthoughcontentionsappearedgood
theoretically, but the assessee had miserably failed to

discharge burden, in the background of the facts on record,

in totality. He maintained that the companies were bogus,

as they were not found at the existing address and the cash

was also deposited by these companies just before issuing

the cheques. The fact that the assessee had showed its

ITA No.972 of 2009 Page 24 of 58
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inabiIitytoproducethemWaSalsoviewedagainstthe

assessee. The Ao relied upon the report of the Directorate

of .the Income Tax (Investigation) which had concluded that

all these companies were bogus companies floated by one

Mr. Mahesh'Garg, who was master behlnd it, with intent to

provide entries. He inter alia observed:

''Theassesseecompanyhascompliedwithelementary
requirements by fiting confirmations from the share
applicants with their Permanent Account Numbers and

copiesofbankaccountsthroughwhichthefundswere
transferredbywayofcreditentries'Inmostofthecases
inwhichtheassesseecompanyfi|edbankstatementsof
theshareappIicants,thedepositsintheaccountsofsuch
applicants were shown to have been received by way of
tiansfer of funds to them but when such statements were
requisitioned directly from the banl<s under Section
133(6)ofthelncomeTaxAct,itwasdiscoveredthatcash
had been deposited in the accounts of the share
app|icantsbeforebeingtransferredtotheaccountofthe
urr"rr"" company' 1t'tit anomaly is almost universal
except in a few cases where transfer entries have been

rotated.Incertainothercasesbothcashhasbeen.
depositedandentriesrotated.Thec|aimoftheassessee
thatheWaSunawareofthisstateofaffairsismuchtoo
difficu|ttodigest.Inthe|ightofthisfact,other
contentionsoftheassesseecompanyinitsrepresentation
datedLT,LL.2o06becomeredundant'Thec|aimofthe
urrurr"" company of its inability to produce the
shareholders physically is hollow because no such

shareholder exists to be physically present for any

dePosition. "

31. we have taken note of the aforesaid assessment order in

detail as the entire argument of the learned counsel for the

Revenue was backed by and based upon the reasons given

bythe|earnedAo(s).Insupportthereof,Mr.N'P'Sahni,

Page 25 of 58ITA No.972 of 2009
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learned counsel for the Revenue, ,also furnished 'Brief Note'

on Accommodation Entries'as prepared by the Directorate of

Income Tax (Investilation), the gist whereof is noted above

asrecordedinthe.ordersoftheAo'Inthe|ightofthe
aforesaid, Mr. Sahni referred to the judgments on onus

which have also been taken note of above by us'

32.BeforeWedealwiththeSame'.|etusfindouttheraison
d,eter behind the orders of the TribunaI in deleting the

addition,aSCIT(A)had'confirmedtheordersoftheAo

. agreeing with his reasons. The order of the Tribunal is very

briefandappealwasal|owedfo|lowingthejudgmentofthe

ApexCou.rtinthecaseofComtnissioneroflncomeTax

Vs. Lovely Exports (P) Ltd' 121'6 CTR 195 (SC)I and

CommissioneroflncomeTaxVs.DivineLeasingand

Financel-td,|2ggITR268]ofthisCourt.Theentire
discussion can be traced in para 3 of the'impugned order:

..3.WehaveconsideredtherivaIsubmission'A
perusa|oftheorderoftheHqn,b|eSupremeCourtinthe
caseofDivineLeasingandFinanceLtd.referredtosupra
isinregardtoSLPriteduytheRevenueagainsttheorder
ofHon'bleJurisdictionalHighCourtandtheHon'ble
Supreme Court has specifically w]th a speaking ord'er

dismissedtheSLP'TheHon,b|eSupremeCourtinthe
various,decisionsreferredtobytheLd.ARhas
categorica||yhe|dthattheaddition.inregardtothesha.re
capiial cannot be treated as the undisclosed income of the

ITA No.972 of 2009 Page 26 of 58
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assessee if the share appricaticln money is received. by.the 91
assessee company fiorn alleged bogus shareholders
whose names are given to the AO' Further' the Hon'ble
SupremeCourthascategorica||yhe|dthattheRevenueis
freetoproceedtore-opentheindividua|assessmentof
such alleged bogus shareholders' The decision of the
Hon'ble Jurisdict'ronal High Court in the case of Value
CapitaIServicesLd.Hasa|socategorica||yheld.thatthere
is additional burden on the Revenue to show that evbn if
theapp|icantdoesnothavethemeanstoinvestmentbut
the investment made by the appellant should be shown t
have emanated from the coffers of the assessee so as to
enab|eittobetreatedaSundisc|osedincomeofthe
assessee.ItisnoticedthattheRevenuehasnotbeen
uor"tospecifica||yshowthattheinvestmentshad
emanatedfromthecoffersoftheassesseeinthiscase'
In these circumstances, respectfully following the decision
of the Hon,b|e Jurisdictiona| High Court as a|so Hon,b|e
Supreme Court referred to supra the addition made by

theAoandhasconfirmedbytheLd'CIT(A)inregardto
the alleged bogus shareholders repi'esented by the
increase in shaie capital of the assessee cannot be

treatedasunexp|ainedcashcreditsinthehandsofthe
assessee. However, respectfully following the decision of
the Hon,ble court referred to supra, it is directed that the
Departmentisfreetoproceedtore-opentheindividual
assessmentsofsucha||egedbogusshareho|ders.The
direction is being given under section 151(i) read with
section 153(3) of the Income Tax Act"'

what does follow from the aforesaid? It is not in doubt that

the assessee had given the particulars of registration of the

investing/applicant companies; confirmation from the share

applicants; bank accounts details; shown payment through

account payee cheques, etc. As stated bY us in the

beginning, with these documents, it can be said that the

assessee has discharged its initial onus. with the
,,'J

registration of the companies, its identity stands establlshed,

ITA No.972 of 2009 Page 27 of 58
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the applicant companies were having bank accounts, it had

- n'lade the payment through account payee cheques'

34. No doubt, what the AO observed may make him suspiciouls

about such companies, either their existence, which may be

only on papers and/or genuineness of the transactions.

When he found that investing companies are not available at

given addresses or that the issuance of the cheque

_ representing share application money or preceded by the

deposit of cash in the bank account of these investment

companies.

3s. The important question which arises at this stage is as to

whether on the basis of these facts, could. it be said that it is

the assessee which has not been able to explain the source

and receipt of money. According to the assessee, he had

given the required information to explain the source and was

not obligated to prove source of the money. It is the

submission of the assessee that even in case there is some

doubt about the source of money in giving into coffers of the

share applicants which they invested with the assessee/ it

would not automatically follow that the said money belongs

to the assessee and becomes unaccounted money'

According !o us, the assessee appears to be correct on this

ITA No.972 of 2009 Page 28 of 58
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aspect.WefeelthatsomethingmorewhichWaSnecessary
,andrequiredtobedonebytheAowasnotdone'TheAo

failed to carry his suspicious to logical conclusion by further

investigation. After the registered letters sent to the

investing company had been received back undelivered, the

AO presumed that these companies did not exist at the

given address. No doubt, if the companies .are not existing,

i.€., they have only paper existence, one can draw the

conclusion that the assessee had not been able to disclose

the source of amount received and presumption, under

Section 68 of the Act for the purpose of addition of amount

at the hands of the assessee. But, it has to be conclusively

. established that the company is non-existehce'

36. The Ao did not bother to find out from the office of the

Registrar of Companies the address of those companies from

where Jhe registered letter received back undelivered' If the

address was same at which the letter was sent or the

InspectorvisitedandnochangeinaddressWaS

. communicated, perhaps it may have been one factor' In

support of the conclusion which th'e Ao wanted to arrive at,

that by itself cannot be treated as the conclusive factor' As

ITA No.972 of 2009 Page 29 of 58
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pointedoutabove,theseapplicantcompanieshavePANand

assessedincometax'Noeffortwasmadetoexamineasto

whether these companies were filing the income tax retutn

andiftheyWerefi|ingthesame,thenwhatkindofreturns

thesecompaniesWere'fi|ing.IfthereWaSnoreturn,this

could be another factor leading towards the suspicion

nurtured by the Ao. Further, if the returns were filed and

scrutinythereofrevea|sthatsuchreturnsWerefor
namesake, this could yet another be contributing factor in

thedirectionAowantedtogo.Likewise,whenthebank

statements were filed, the Ao could find out the address

givenbythoseapp|icantcompaniesinthebank,whoopened

the bank accounts and are the signatories, who' introduced

those bank accounts and the manner in which transactions

were carried out and the bank accounts operated' This kind

of inquiry would have given some more material to the Ao to

find out as to whether the assessee can be convicted with

. the transactions which were allegedly bogus and or

companies.were also bogus and were treated for namesake'

we say so with more emphasis because of the reason that

normal|ysuchkindofpresumptionagainsttheassessee

cannot be made as per the law laid down in various

ITA No.972 of 2009 Page 30 of 58
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judgments noted above, Just because of the creditors/share

applicants could not be found at the address given it would

not give the Revenue a right to invoke section 68 of the Act

without any additional material to support such a move' vle

are reminding ourselves of the following remarks of a

Division Bench of this court in its decision dated 02'B'2010

inthecaseofCommissioneroflncomeTax-I|/Vs"
M/s' Dwarkadhish Investment (P) Ltd' (ITA No'911 of

2010) in the following words: 
.

..Just because the creditors/share applicants could not be

foundattheaddressgiven,itwou|dnotgivetheRevenue
the right to invoke Section 68. Once rnust not lose
sight"ortn"factthatitistheRevenuewhichhasa||
the power and wherewithai to trace any person'
Moreoverritissettledlawthattheassesseeneed
not to prove the "source ofsource"'

(EmPhasis suPPlied)

37. We are conscious of the malice of such kind of pernicious

practice which is prevalent. In Divine Leasing and

FinanceLtd,(supra),thisCourthade|oquent|yhigh|ighted

the same in the following manner:

.Therecannotbetwoopinionsontheaspectthatthe
perniciouspracticeofconversionofunaccountedmoney

.throughthemasqueradeorchanne|ofinvestmentinthe
sharecapita|ofacompanymustbefirm|yexcoriatedby-
the Revenue. Equally, where the preponderance of
evidence indicates absence of culpability and complexity
oftheassesseeitshou|dnotbeharassedbythe, Revenue's insistence that it should prove the negative' In
thecaseofapub|icissue,thecompanyconcernedcannot

ITA No.972 of 2009 Page 31 of 58
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be expected to know every detail pertaining to the \9
identity as well as financial worth of "a.h of its (

subscribers. The company must, however' maintain -and
made available to the Assessing officer for his perusal, all

theinformationcontainedinthestatutoryshare
application documents' In the case of private placement
the fuguf regime would not be the same' A delicate
balanc-e musi be maintained while walking the tightrope
ofsections68and69ofthelncomeTaxAct.T,he
burden of proof can seldom be discharged to the
hilt by the assessee; if the Assessing Officer
harboursdoubtsofthe|egitimacyofany
subscription he is empowered, nay dtlty bound' But
iftheAssessingofficerfai|stounearthanyWrong
or illegat dealings, he cannot obdunately adhere to
hissu"spicionsandtreatthesubscribedcapitalas
the undisclosed income of the company"'

(EmPhasis suPPlied)

38. Even in the instant case, it is projected by the Revenue that

the Directorate of Income Tax (Investigation) had

purportedlyfoundSucharacket,off]oatingboguscompanies

with sole purpose of landing entries. But, it is unfortunate

that all this exercise is going in vain as few more steps which

should have been taken bY the Revenue in order to find out

I

causal connection between the cash deposited in the bank

accounts of the applicant banks and the assessee were not

taken. It is necessary to link the assessee with the source

when that link is missing, it is difficult to fasten the assessee

with such a liabilitY.

39. We may repeat what is often said, that a delicate balance

has to be maintained while walking on the tight rope of
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sections 68 and 69 of the Act. on the on hand, no doubt,

such kind of dubious practices are rampant, on the other

hand, merely because there is an acknowledgement of such

practices would not mean that in any of such cases coming

before the court, the court has to presume that the

assessee in questions as indulged in that, practice' To malce

the assessee responsible, there has !o be proper evidence'

It is equally important that an innocent person cannot be

fastened with liability without cogent evidence. One has to

see the matter from the point of view of such companies

(like the assessees herein) who invite the share application

money from different sources or even public at large. It

would be asking for a moon if such companies are asked to

find out from each and every share applicant/subscribers to

first satisfy the assessee comp'anies about the source of their

funds before investing. It is for this reason the balance is

struck by catena of judgments in laying down that the

Department is not remediless and is free to proceed to

reopen lhe individual assessment of such alleged bogus

shareholders in accordance with the law. That was precisely

the observation of the Supreme court in Lovely Export

(supra) which holds the fields and is binding'
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40. In conclusion, We are of the opinion that once adequate

evidence/material is given, as dtated by us above, which

would prima facie discharge the'burden of the assessee in

proving the identity of shareholders, genuineness of the

'transaction and creditworthiness of ' the shareholders'

thereafter i.n case such evidence. is to be discarded or it is

proved that it has 'tcreated" evidence, the Revenue is

supposed to make thorough probe of the nature indicated

above before it could nail the assessee and fasten the

assessee with such a liability under section 68 and 69 of the

Act.

During the arguments, we had posed these queries'

Learned counsel appearing for the Revenue understood the

limitation of their case, For this reason, a fervent plea was

made that this case be remitted back to the AOs to enable

him to make further investigation'

However, in the facts and circumstances of these cases, it

would be difficult to give such an opportunity to the

Revenue. There are number of reasons for denying this

course of action which are mentioned .below:

(i) It is not a case where some procedural defect or
i

irregularity had crept in the order of the AO' Had

ITA No.972 of 2009 Page 34 of 58
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(ii)

that been the situation, and the additions made

by the AO were'deleted because of suclr

infirmity, viz., violation of principle of natural

justice, the Court coUld have given a chance to

the AO to proceed afresh curing'such procedural

irregularity. One example of such a case would

be when statement of a witness is relied upon'

but opportunity to cross-examine is not afforded

to the assessee.

On the contrary, it is a case where the AO(s) did

not collect the required evidence which they were

supposed to do, To put it otherwise, once the

assessee had discha;ged their onus and the

burden shifted on the AO(s), they could not come

out with any cogent evidence to make the

additions. No doubt, as indicate by us above, the

AO(s) could have embark upon further inquiry' If

that is not done and the AO(s) did not care to

discharge the onus which was laid down, for this

"negligence" on the part of the AO(s)' he cannot

be provided with "fresh innings"'
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ITA No.972 of 2009

(iii) The order of the AO(s) had merged in the order

oftheCIT(A)andinSomeofthecasesbeforeus

and before the CiT(A), the assessees had

succeeded.

(iv) This court is acting as appellate court and has to

act within the limitationb provided under Section

26AoftheAct'Theappea|scanbeentertained

only on substantial questions of law' In the

process'thisCourtistoexamineastowhether

the order of the Tribunal is correct and any

substantial question of law arises therefrom. The

Tribuna|haspassedtheimpugnedorders,sitting

as appellate auihority, on the basis of available

record. When the matter is to be examined from

this angle, there is no reason or scope to remit

thecasebacktotheAo(s)onceitisfoundthat

on the basis of material on record, the order of

the Tribunal is justifieci. Even the Tribunal acts

purely as an appellate authority' In that

capacity, the Tribunal l-ias to see whether the

assessment framed by the AO, all for that

matter, orders of the CiT(A) were according to

Page 36 of 58
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there was sufficient material to support it' It is

rot for the Tribunal to start investigation' The

fribunal is only to see as to whether the

additions are sustainable and there is adequate

material to support the same if not the addition

lras to be de|eted. At that stage, the tribuna|

would not order further inquiry' It is to be kept

in mind that the AO is prosecutor as well as

adjudicator and it is for the AO, to collect
I'

sufficient material to make addition' There may

be exceptional circumstances in which such an

inquiry can be ordered, but normally this course

is not resorted to.

43. In the facts of these cases, where the appeals relate to the

assessmentyears,whichareofT-Byearso|dorevenmore

andgoingbythenatureofevidencewhichisrequired,it

may not be apposite to make such an order'

44. we had taken ITA No.972 0f 2oog as the lead case and the

facts situation in all other appeals of the Revenue ts almost

similar and therefore, it may not be necessary to deal with

these cases individually, IrA 97212009, ITA 2912010, ITA
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,{ITLO/2OLO, ITA B/2O11 and ITA 339/2OLI are accordingly

dismissed.

ITA No.726 of 2O1L

45. Insofar as this appeal is concerned, the facts in brief are that

the respondent assessee is a private limited company

incorporated on 27.4.2OO4 under the Companies Act, 1956

to carry on the business of manufacture of fabric from

synthetic polyester man-made yarn. During the Financial

Year, 2005-06, relevant to instant assessment'year 2006-

07, the assessee received share application money

aggregating to {1 Crore from 17 share-applicants who were

allotted shares on 31,3, 2007. A lisi of such seventeen

shareholders along with their addresses and details of the

bank accounts as had been obtained by the assessee to

establi'sh he existence and genuineness of sum received as

share application had been furnished. The documents

furnished by the a.ssessee was as follows:

(i) Date of noticerorder sheet entry -16.6.2008 and

Date of replv - 18.8.2008

ITA No.972 of 2009 Page 38 of 58

2011:DHC:12058-DB



a) Letters from the share-applicants

shareholders with PAN and account

cheques details;

b) Certificate of incorPoration

for all

payee

Date of reply - 07'10'2008

a) Letters from the share-applicants for four

shareholders;

b) Confirmation

c) Bank statement

d) PAN

46. Ali the shareholders are corporate entities, who are duly

registered with the Registrar of Companies and are also

assessed to tax'

47. The AO sent notice to these 17 shareholders, out of which

13 remained unserved and 4 who were served did not

respond. When this was put to the assessee, the assessee

furnished latest address of all the 17 shareholders. The AO

allegedly deputed and inspected to verify their existence'

The Inspector purportedly furnished three reports dated

11.9.2008 regarding 13 shareholders and another report

dated 16.10.2008 regarding four sharel';rolders alleging that

ITA No.972 of 2OO9 Page 39 of 58
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none of these shareholders are physically "available" at the

givenaddress.Onthisbasis,theAOmadeadditionunder

section 6}i6g of the Act. The assessee challenged this

order of the Ao before the cIT (A),,who passed the remand

order. The AO submitted remand report' The CIT(A)

examined the matter and dismissed the appeal' its

submission was that the Ao never disputed the fact that alt

thesecompaniesWereincorporatedanddu.lyregisteredwith

theRegistrarofCompanies.Hea|sodidnotdisputethatthe

amountsreceivedfromtheassesseedidnotemanatefrom

the bank accounts of those investors. It was also submitted

thatnoproperopportunitywasgiventorebutthereportsof

the Inspect which was relied upon by the AO inasmuch as

the assessee was not even confronted with these reports'

The assessee also argued that the Ao brushed aside the

voluminous evidence furnished to establish that the

shareholders are corporate entities and duly assessed to tax

andmoneyhadbeenreceivedbyaccountpayeecheques.

TheAohadneitherexaminedtheassessmentrecordsof

shareholders and not the Roc records of the shareholders'

In fact, no Summons Were even issued to the bankers of the

subscribing companies. In view thereof, addition was made

ITA No.972 of 2009 Page 40 of 58
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arbitrarily and was, thus, in disrbgard of the statutory

provisions of law. It was also argued Ihat in the remand

report, the Ao did not dispute the fact that the notices sent

under section 131 0f the Act to the Directorate of the

investingcompaniesWeredu|yserved.Itwaspointedout

that the Ao had made adverse comments on "physically

.unavailability" of the three parties and in the report in

respect of remaining L4 parties, the Ao never adversely

commented about threir availability or otherwise. It was

further argued that in any case, even those three

shareholder companies had duly confirmed having put in

share application money and also confirmed that they had

filed income tax return for the Assessment Year 2008-09 as

well. It was argued that the Apex. court in the case of

orissa corporation | 159 ITR 7Bl had held that since the

aSSeSSee had given names and addresses of the creditors, all

of whom were income tax assessees' the failure of the

creditors to .respond to Department's notices would not

justify adverse inference being drawn against the assessee'

48. The assessee further submitted that the entire money had

been received through account payee cheques and, Patna

in the case of Addt' CIT Vs' Bahri Brasl154 ITRHigh Court in the case of Addl' CIT Vs' Bi
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Z44l has held that the question of identity fails into oblivion,

if the transaction is through account payee cheques' The

same view has been expressed by the Calcutta High Court in

the case of cIT vs. Matehr and Platt [168 ITR 4g3].

Moreover, no Summons had been issued to bankers of the

shareholders and the Registrar of Companies despite specific

request of assessee. The assessee .Seeks 
to reply upon the

. case of cIT vs, Genesis commet (P) l-td. [163 Taxman

482 (Del), wherein it has been held that an officer, if he was

not inclined to believe material placed by the assessee he

could have used coercive powers available to him'

49. The contention of the assessee has been found to, be

' convincing by the Tribunal and the learned Tribunal has

allowed the appeal thereby deleting the addition. The

Revenue is in appeal before us. The entire case of the

Revenue based on the plea that as per the report, the

investing companies Were not found at the given addresses

and on this basis, argument is raised that the companies are

non-existing and the transactions were bogus and not

genuine. Here, the case of the Revenue is even weaker than

the cases discussed above. It is not even the case that the

Directorate of Income Tax (Investigation) has found Mr.

t ITA No.972 of 2009 Page 42 of 58
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50.

Mahesh Garg in such racket of floating bogus companles.

We state at the cost of repetition that after the assessee had

furnished the evidence, initial onus had been discharged and

it was for the AO to make further necessary inquiries which

are completelY missing.

We are, thus, of the view that no

substantial question of law arises.

question of law much less

This appeal is dismissed'

ITA 513 of 2OL1

This appeal is preferred by the assessee against the order of

the Tribunal. We may record that the AO had made addition

on account of unexplained credits under Section 68 of the

Act in the sum of {1 .52/- Crores and T3,04,ooo/-' on account

of commission for obtaining accommodation entry. It was

made on the basis of information received from the

Investigation Wing pursuant to the itatements recorded

from shri Mukesh Gupta, shri Rajan Jassal, shri s.P. singh

and Shri Mukesh Garg.

In appeal, the cIT (A) set aside the order of the Ao and

deleted the addition, Before doing so, the CIT (A) had called.

for the remand report. The ciT (A) recorded that the Ao

had himself observed in the assessment order as well as in

ITA No.972 of 2009 .. Page 43 of 58
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the remand report that during the course of the assessment O (

proceedings, following particulars/details were furnished by

the assessee:

..a)Confirmationfromshareho|derscontainingthe
completedetailsofamountinvested''chequenumber'
date, bank Particulars, PAN:

b) Copy of acknowledgement of Income Tax Return of
shareholders:

c)CopyofBankStatementofshareholders'reflectingthe
transa,ction: "

53.onthisbasis,CIT(A)observedthattheassesseehad
discharged its onus under section 68 of the Act and the Ao

had not made further inquiry to rebut the said. evidence'

Fo||owingWerethereasonsgivenbytheClT(A)insupport:

'5.5 in the present case the assessee can be said to
havedischargeditsonusundersection68oftheAct'The
appellant hai given all the necessary details in order to
esiablish the identity of the share applicants' After
considering the entire material placed on record, it is fair
to conclude that the share applicants were existing
parties and the payments were made through banking
channels. It is also observed that the Assessing officer
could not point out and discrepancy in the evid.ences

relied upon by the assessee' He has neither brought out
any direct or inferential evidence to contradict the
contention of the assessee' It is further observed that
even though A.O' has vast powers under section 131 and

133(6) of tne Act, he has not used any of his powers to
veriiy the genuineness of the claim of the assessee by

verifying tlie documents furnished by it' if A'O' had

doubted the impugned transaction after receiving the
evidences which had been produced by the assessee in

support of its claim it was very much open to the A'O' to
do.hisindependentenquiryandverification'Thishasnot
been done by the A.O. Further, what is the desired
documentary evidence required to support the claim of
the assessee as required by the A'O' is not coming out of
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the order of the A.o. Though the share-applicants could
not be examined by the AO, since they were existing on
th€ file of the Income Tax Department and their income-
tax details were made available to the Ao, it was equally
the duty of the AO to have taken steps to verify their
assessment records and if necessary to also have them
examined by the respective Aos having jurisdiction over
them (share-applicant), which has not been done by him'

5'6TheA.o.hasa|sogivenafindingthata|ltheshare-
applicants were entry operators as per the information
available on the basis of the investigation conducted by
the Investigation Wing of the Income-tax department'
AS contended on behalf of the appellant, the Ld'

Assessingofficerdidnotprovideanysuchinformationto
the assessee to rebut the adverse material, if any and he

did not afford any opportunity of cross examination of all
the adverse material on the basis of which impugned
addition has been made in the assessment order. It is

settled proposition of law that the information gathered
behind the back of the assessee cannot be used against
him unless until an opportunity of rebutting the same is
given to the assessee. It is against the principle of
natural justice. Reliance is placed on the decision of
Hon'ble Supreme court in case of Prakaih chand Nahta v.

Union of India (2001) 247 ITR 274 in support of the
proposition that cross-examination of the witness is must,
before the A.o. relies on the statement of the witness for
making addition. Reliance is also place on the decision of
Allahabad High Court in the case of Nathu ram
Premchand v. CIT (1963) 49 ITR 561, wherein the
Hon'ble court explained that it was the duty of the
Assessing officer to enforce the.attendance of a witness,
if his witness is material in exercise of his powers under
order 19, r, 10 of CPC and where the officer does not do

so, no inference can be drawn against the as.sessee/
Reliance is also placed on the decision of the jurisdictional
HighCourti.e.De|hiHighCourtinCommissionerof
Iniome Tax Vs. Pradeep Kumar Gupta and Vijay Gupta
(2008) 303 ITR 95 (Delhi) wherein it was held hat
ieopening of assessment is not permissible on mere
adverse statements from others. Such statement by

itself does not constitute information, unless the
Assessing Officer has made enquiries thereon and
inferred understatement of income. I am therefore
inclined to agree with the submissions made on behalf of
the appellant to the effect that the information, if any,
gathered behind the back of the assessee without being

I
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subjected to cross-examination cannot be fully admitted
as evidence against the assessee."

In the appeal filed by the Revenue before the Tribunal, the

Revenue could not dispute the aforesaid conclusion of the

CIT (A) based on the record before him. However, the plea

of the Revenue was that the CIT (A) could have remitted the

case back to the AO for granting the opportunity to cross-

examine the assessee. On this submission and without

commenting upon the merits of the order passed by the CIT

(A), the Tribunal took the view that the matter needs further

examination and therefore, restored the same to the file of

the AO in the following words:

"We have considered the facts of the case and submissions
made before us. We are of the view that the investment by
various companies in the shares of the assesbee company
require further examination.and in particular the information
received from investigation has to be verified further by
recording statements of the applicants in present of the
assessee. Therefore, the matter is restored to the file of the
AO to make enquiries as above and allow the assessee to
cross-examine the applicants so as to arrive at the correct
facts in the matter."

In our discussion on the aspect of remand in ITA

No.972/2009, we have indicated that if the addition is set

aside only because of some procedural defect or irregularity,

viz., violation of principle of natural justice, then matter can

be remitted back to give opportunity to the assessee to

cross-examine the witness if it was not done. The clincher

ITA l\o.972 of 2009 Page 46 of 58
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on this aspect is now the order of the supreme court in the

case of Income Tax Officer Vs' M Firai Choodi [Civli

appeal No.9756-9757/20t0, decided on 19,11.20101 where

the Court held as under:

"Heard learned counsel on both sides'

Leave granted.

Inthiscase,theHighCourthassetasidetheorderof
assessment on the ground that no gPPortunity to cross-
examine was granted, as sought by the assessee' We are of
the view thatlhe High Court should not have set aside the
entire Assessment orders.' At the highest, the High court
shouIdhavedirectedtheAssessingofficertograntan
opportunity to the assessee to cross-examine the concerned
witness'Bethatasitmay,Weareoftheviewthat,evenon
this particular aspect, the assessee could have gone in
appealtoClT(App'eats).Theassesseehasfailedtoavail
thestatutoryremedy,Inthecircumstances/Weareofthe
view that t,he High Court shou|d not have quashed the
assessment proceedings . vide impugned order'
consequently, the impugned order is set aside. Liberty is
granted to the assessee to move CIT (Appeals)' It is made
clear that the assessee herein will move the ciT (Appeals)
within a period of six weeks from today'"

56. Accordingly, we find nothing wrong in the approach of the

Tribunal in remitting the case back to the AO in the instant

case. This appeal is accordingly dismissed'

nTA Nos.122ti, 1229' 1230/2010

57, These three appeals pertain to two assessment years' There

are two appeals in respect of Assessment Year 2001-02 and

one appeal in respect of Assessment Year 2002-03. The
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assessee filed two appeals in respect of Assessment Year

zOOL*Oz and one is on merit and other challenges the

validity to reassessment proceedings under Section 148 ot

the Act. In both the years, the subject matter is addition

made by the Ao under section 68 of the Act as well as

allegedly commission expenses under Section 69C of the

Act.

58. In respect of Assessment Year 20OL-02, the original

assessment order made on 24.2.2003 under section 143(3)

of the Act and the assessment was completed at the

returned loss of <4,44,629/-. However, later on, the case was

reopened under Section 148 of the Act through notice. dated

28.3.2008. In the relevant year, the assessee had received

share application money from two different entities M/s Suma

Finance and Investment Ltd. <60,85,776/- and M/s Ankur

Marketing Ltd. <L4,34,50O/-. Tfre assessee in all received

amount of 775,2O,276/- is as share application money. The

amount received is well-supported and explained by the

documentary evidences. The assessee haci filed the

confirmations of accounts, PAN details, and share application

from the applicants. The AO treated ' the said amount

<75,20,2761- as cash credit and mode the addition under
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59.

60.

Section 68 and also added and amount of T1B,B0L/- by way of

alleged Commission Expenses under section 69C of the Act. In

all the addition under Section 68 was <75,39,077 l-

(<75,20,2761- + t18,801/-) by the AO.

The main reason for making the addition was that the share

applicants were not produc'ed br non-attendance of the

applicants was in response to the notices issued to them. The

assessee filed an appeal before CIT (A).

The assessee had challenged the issuances of notice under

Section 148 of the Act and also the merits of the additions

made. The CIT(A) vide its order dated 2I,5.2OO9, upheld the

validity of proceedings under Section 148 on the ground that

the AO had prima facie sounds reasons to pen the case.

However, he deleted the additions of {75,39,077/- received as

share application money. The CIT (A) has held that the

assessee had filed all the income tax details of the assessees

which were not got verified by the AO. He also held that the

assessee had discharged its burden by filing details which

were required to fulfil the conditions of section 68 which have

not been controverted by the AO. He followed the decisions of

Divine Leasing (supra) and Lavely Exports (P) Ltd.

(supra) and deleted the additions. He also held in Para 4.2
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(a) that the Ao has not brought anything .on record to dispute

the facts/details filed by the appellant.

The matter was carried before the Tribunal by the Revenue.

The assessee also field the Cross-Objection against the

issuance of the notice under Section LO? of the Act dated

28.3.2008, The Tribunal vide its order dated 09.10,2009

dismissed the Cross-Objection on the ground that the reason

recorded by the AO have the substantive satisfaction and

adequate material to belief the escapement of the income in

the hands of the appellant and the in the appeal of Revenue,

restored the matter back to the file of the AO on the ground

that the facts of the case needs to be investigated by the AO.

While upholding the validity of reopening, the Tribunal relied on

the decision of the Supreme Court in the case of ACIT Vs'

R.ajesh Jhaveri Stock tsrokers (P) Ltd",291 ITR 500 (SC).

It is under these circumstances, these appeals are filed for

these assessment years. We shall first take up the fatts

regarding validity of notice under Section 148 of the Act.

Learned counsel for the assessee argued that this notice was

admittedly issued beyond four years from the date of

assessment order and there was nothing on record to show

that the assessee had not disclosed all material particulars
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or had suppressed any information. He pointed out that in b 0

the 'reasons to belief' furnished by the AO, the AO had

merely referred to certain investigation'carried out by the

Directorate of Income Tax (Investigation) in respect of

bogus/accommodation entries provided by certain

individuals/companies. The AO, according to him, the

reading of these reasons clearly indicated that the AO had

not applied his own mind to the issue or carried out any

incumbent verification before issuing the notice.

63, we find this contention of the assessee to be correct. in

Para 2, the Ao has reproduced the particulars of allegedly

bogus transactions as "given by the. Directorate of Income

Tax (Investigation) after making the necessary inquiries".

The Ao did not even care to see those particulars, which are

repetitive in nature as is clear from the following:
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64.

65.

Furthermore, after extracting the aforesaid particulars, the

AO recorded following reasons: i 
,

"3. In view of the above information, it is evident that the
, assessee company has introduced its own unaccounted'

moneyinitsbankbyWayofaccommodationentries.
Therefore, I have reasons to believe that the income
amounting to {43,65,776/- has escaped assessment, which
is required to be assessed to tax under the provision of
Secfion 147 of the I'T. Act, 1961."

It is clear from the above that the AO acted mechanically on

the information supplied by the Directorate of Income Tax

(Investigation) without applying his own mind. He did not

even care to . see the apparent mistake in the particulars

where three entries were repeated twice each. Almost on

identical facts, a Division Bench of this Court set aside such

a notice under section I47/LAB of the Act in the case

Sarthak Securities Co, P" !-td.,Vs. ITO (Deltti)' 329 ITR

.110. After taking note of various judgrnents delineating the

scope of Section 148 of the Ac! as well as law regarding

undisclosed income under Section 68 of the Act, the Court

held that:
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'.The obtaining factual matrix has to be tested on the anvil of
the aforesaid pronouncement of law. In the case at hand, as
is evincible, the assessing officer was aware of the existence
of four companies with whom the assessee had entered into
transaction. Both the orderd clearly exposit that the
assessing officer was made aware of the situation by the
investigalion wing and there is no mention that these
companies are fictitious companies. Neither the reasons in
the initial notice nor the communication providing reasons
remotely indicate independent application of mind. True it is,
at that stage, it is not necessary to have the established fact
of e'scapement of income but what is necessary is that there
is relevant material on which a reasonable person could
have formed the requisite belief. To 'elaborate, the
conclusive proof is not germane at this stage but the
formation of belief must be on the base or foundation or
platform of prudence which a reasonable person is required
to apply. As is manifest from the perusal of the supply of
reasons and the order of rejection of objections, the names
of the companies were available with the authority' Their
existence is not disputed. What is mentioned is that these
companies were used as conduits. In that view of the
matter, the principle laid down in Lovely Exports (P) Ltd'
(supra) gets squarely attracted. The same has not been
referred to while passing the order of rejection. The
assessee in his objections had clearly stated that the
companies had banl< accounts and payments were made to
the assessee company through banking channel' The
identity of the companies was not disputed' Under these
circumstances, it would not be appropriate to require the
assessee to go through the entire gamut of proceedings' It
is totally unwarranted."

66. Similar view is taken by another Division Bench of this Court

in The Commissioner of Incorne Tax III Vs, SFIL Stack

tsrokinE {.td. (ITA

that case also, the

similar manner,

Deputy Director

took the view

No. 1056/2009, decided on 27 .4.2010) ' In

AO had recorded the reasons to belilve in

viz., more information received from 'the

of Income Tax.(Investigation) and the Court

that these were no reasons within the
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meaning of Section 148 of the Act. Following discussion in

this behalf needs to be noted:

9. In the present case, we find that the first sentence of the
so-called reasons recorded by the Assessing Officer is mere
information received from the Deputy Director of Income
Tax (Investigation). The second sentence is a direction given
by the very same Deputy Director of Income Tax
(Investigation) to issue a notice under Section 148 and the
third sentence again comp.rises of a direction given by the
Additional Commission'er of Income Tax to initiate
proceedings under Section 148 in respect of cases pertaining
to the relevant ward. These three sentence are followed by
the following sentence, which is the concluding portion of
the so-called reasons:-

"Thus, I have sufficient information in my
possession to issue notice u/s 748 in the case of
M/s SFIL Stock Broking Ltd. on the basis of
reasons recorded as above."

10. From the above, it is clear that the Assessing Officer
referred to the info,rmation and the two . directions as
"reasons" on the basis of which he was proceeding to issue
notice under Section 148. We are afraid that these cannot
be the reasons for proceeding under Section L47/14B of the
said Act. The first part is only an information and the second
and the third parts of the beginning paragraph of the so-
called reasons are mere directions. From the so-called
reasons, it is not at all discernible as to whether the
Assessing Officer had applied his mind to the information
and independently arrived at a belief that, on the basis of
the material which he had before him, income hacj escaped
assessment. Consequently, we find that the Tribunal has
arrived at the correct conclusion on facts, The law is well
settled. There is no substantial question of law which arises
for our consideration.

The appeal is dismissed."

67. In view of that, we need not go into the merits of the

rt addition made by the AO. As pointed out above, the CIT (A)
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had deleted the addition on merits and the Tribunal has

simply remitted the case back to the AO.

There is another recent judgment dated 2L7.2O1,L of this

Court in Signature Hotels (P) Ltd, Vs. Income Tax

officer-Ward s(4) &. Anr. tW.P,(C) Nb.Bo6i/2010). That

was also a case where the notice was issued on the basis of

information received frorn Dii-ectorate, Income Tax

(Investigation). The Court first set out the approach that is

to be adopted. in such cases, by mentioning as under in para

t2:

"12. In these circumstances, we are examining the
reasons given by the Assessing Officer in the proforma
seeking permission/approval of the Commissioner and
whether the same satisfy the pre-conditions mentioned in
Section 147 of the Act."

On examination, the Court set aside the notice under Section

148 of the Act and in the process, discussion therein is as

under:

"14. The first sentence of the reasons states that
information had been received from Director of Income-Tax
(Investigation) that the petitioner had introduced money
amounting to Rs.5 lacs during financial year 2OO2-03 ab per
the details given in Annexure. The said Annexuie,
reproduced above, relates to a cheque received by the
petitioner on 9th October, 2OO2 from Swetu Stone PV from
the bank and the account number mentioned therein' The
last sentence records that as per the information, the
amount received was nothing but an accommodation entry
and the assessee was the beneficiary'
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15. The aforesaid reasons do not satisfy the requirements of
Section L47 of the Act. The reasons and the information
referred to is extremely scanty and vague. There is no
reference to any document or statement, except Annexure,
which has been quoted above. Annexure cannot be regarded
as a material or evidence that prima facie shows or
establishes nexus or link which discloses escapement of
income. Annexure is not a pointer and does not indicate
escapement of income. Further, it is apparent that tlre
Assessing Officer did not apply his own mind to the
information and examine the basis and material of the
information. The Assessing Officer accepted the plea on the
basis of vague information in a mechanical manner. The
Commissioner also acted on the same basis by mechanically
giving his approval. The reasons recorded reflect that the
Assessing Officer did not independently apply his mind to
the information received from the Director of Income-Tax
(Investigation) and arrive at a belief whether or not any
income had escaped assessment.

16. It may be noted here that a company by the name of
Swetu Stone Pvt. Ltd. had applied for and was allotted
shares in the petitioner company on payment by cheque of
Rs.5 lacs. As noticed above, in the Annexure the name of
the company/account holder is mentioned as Swetu Stone
PV. The same is also mentioned in the undated reasons
mentioned above.

17. In the counter affidavit it is stated that M/s Swetu Stone
Pvt. Ltd. had applied for allotment of shares worth Rs.5 lacs
and the same were allotted by the petitioner. It is further
stated that statements of Mahesh Garg and Shubhash Gupta
were recorded by the Director of Income-Tax (Investigation)
and on the basis of the statements they have come to the
conclusion that the said persons were entry operators. Copy
of the statements of Mahesh Garg and Shubhash Gupta have
not been placed on record by the respondent. The peLitioner,
has, however, enclosed copy of statements of Mahesh Garg
and Shubhash Gupta recorded on different dates. The said
persons have not specifically named the petitioner though
other parties have been named and details have been given
.and it is stated that they were provided accommodation
entries. However, it is stated that the entries were made by
giving cheque/DD/PO after receiving cash and sometimes
expenses entries were provided. The reasons recorded bythe Assessing Officer do not make reference to any
statement of Mahesh Garg or Shubhash Gupta. This may not
also be necessary, if the statements were on record and it is .

claimed and prima facie established that they were
examined by the Assessing Officer before or at the time of
recording reasons. On the other hand, in the present case,

3

ITA No.972 of 2009 Page 55 of 58

2011:DHC:12058-DB



1\

€

information as enclosed as Annexure, has been reierred.
This is the only material relied upon by the Assessing
Officer. The said Annexure has been quoted above. In this
connection, we may notice that M/s Swetu Stone Pvt. Ltd. is
an incorporated company and the petitioner has pleaded and
stated that the said company has a paid-up capital of Rs.90
lacs. The company was incorporated on 4th Januaiy, 1989
and was also allotted a permanent account number in
September, 20OL. To this extent, there is no dispute. In
these circumstances, we feel the judgments of the Delhi
High Court in Commissioner of Xncoine Tax versus SFII_
Stock Broking Limited, [2010] 325 ITR 285 (Delhi) and
Sarthak Securities Company Private Limited versus
Income Tax Officer,.2070 (329) ITR 110 (Delhi), in which
CIT versus Lovely Exports (p) Limited, (2009) 216 CTR
195 (SC) has been applied and followed, are applicable. We
may notice here that the respondent in their counter
affidavit have stated that Swetu Stone pvt. Ltd. is
unidentifiable and, therefore, the aforesaid decisions should
not be applied and the ratio of the decision dated 7th
January, 2011 in Writ Petition (Civil) No. 7SL7/2OLO, AGR
Investment Limited versus Additional Commissioner
of Income Tax and Another should be applied. In the said
decision, decisions in the case of Sarthak Securities
Company Private .Limited (supra) and SFII_ Stock
Broking Limited (supra) was distingLjished by giving the
following reasons:

"22. ....In SFIL Stock Broking Ltd. (supra), the
bench has interfered as it was not discernible
whether the assessing officer had applied his
mind to the information and independenily
arrived at a belief on the basis of material which
he had before him that the income had escaped
assessment. In our considered opinion, the
decision rendered therein is not applicable to the
factual matrix in the case at hand. In the case of
Sarthak Securities .Co. Pvt. Ltd. (supra), the
Division Bench had noted that certain companies
were used as conduits but the Assessee had, at
the stage of original assessment, furnished the
names of the companies with which it had
entered into transaction and the assessing
officer was made aware of the situation and
further the reason recorded does not indicate
application of mind. That apart, the existence of
the companies was not disputed and the
companies had bank accounts and payments
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were made to the Assessee company through
the banking channel. Regard being had to the
aforesaid fact situation, this Court had
interfered. Thus, the said decision is also
distinguishable on the factual score."

18. The facts indicated above do not show that M/s Swetu
Stone Pvt. Ltd. is a non-existing and a fictitious
entity/person. Decision in AGR fnvestment Limited
(supra), therefore, does not help the case of the respondent.
19. For the reasons stated above, the present writ petition is
allowed and writ of certiorari is issued quashing the
proceedings under Section 148 of the Act, In the facts of the
case, there will be no order as to costs."

70. In respect of Assessment year 20O2-O3 also additions were

made under Section 68 read with Section 69C of the Act

after reopening assessment under section J,47/L4Bof the

Act. For the aforesaid reasons, even notice for this year also

stands quashed. The question No.(1) is accordingly

answered in favour of the assessee and for this reason, we

are not going into the second question

TL As a result, appeals of the assessee are allowed.
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