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* IN THE HIGH COURT OF DELHI AT NEW DELHI
ITA No.186 of 2010

% Date of Decision: 22" July, 2010

THE COMMISSIONER OF INCOME TAX CENTRAL ..... Appellant

Through: Ms. Rashmi Chopra with Mr. Chandra
Mani Bharadwaj, Advocates

Versus

NATASHASINGH e Respondent

Through: Mr. Salil Aggarwal with Mr. Prakash
Kumar, Advocates

CORAM :-
HON’BLE MR. JUSTICE A.K. SIKRI
HON’BLE MS. JUSTICE REVA KHETRAPAL

1. Whether Reporters of Local newspapers may be allowed
to see the Judgment?

2. To be referred to the Reporter or not?

3. Whether the Judgment should be reported in the Digest?

A.K. SIKRI, ). (Oral)

For orders, see ITA No.745 of 2009.

(A. K. SIKR!)

JUDGE

(REVA KHETRAPAL)

JUDGE
JULY 22, 2010.
pmc/skb
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ITA No.745 of 2009
With
ITA No.186 of 2010

% . | 'Date of Decision: 22" July, 2010

+ ITA 745/2009

THE COMMISSIONER OF INCOME TAX . ... Appellant
~ “Through: ~ Ms. Rashmi Chopra with Mr. Chandra
o Mani Bharadwaj, Advocates

- Versus
' MESCO AIRLINES LTD. - o .... Respondent
| Through: ~ Mr. Salil Aggarwal with Mr. Prakash .
. Kumar, Advocates ‘ o f
+ITA 186/2010
THE COMMHSSBONER OF INCOME TAX CENTRAL ..... Appellant

.Thro'ugh:  Ms. Rashmi Chopra with Mr. Chandra
, Mani Bharadwaj, Advocates

Versus

NATASHA SINGH . Respondent

" Through: Mr. Salil Aggarwal with Mr. Prakash
. Kumar, Advocates

CORAM :- | |
HON’BLE MR. JUSTICE A.K. SIKRI _ -
HON’BLE MS. JUSTICE REVA KHETRAPAL o

- 1.-  Whether Reporters of Local newspapers may be allovved
- to see the Judgment? ‘

- 2. To betreferred to the Reportér or not? |
‘ 3. - Whether the Judgment should be reported in the Digest?

A.K. SHKRI] J] «’Oral)

1. Admit.
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Whether on the facts and in the cwcumstances of the
case, the learned Income Tax Appellate Tribunal erred in
deleting the levy of interest under Section 158BFA (1) of
the Income Tax Act, 19617”

- With the consent of the parties, filing of paper book is dispensed

with and the matter is heard finally'a.t this stage itself.

. This issue has arieen on the following factual background.

Search and seizure operation under Section 132 of the
|ncdme Tax Act (hereinafter referred to as ‘the Act’') was carried

out at the premises of the assessee on 26.02.1997, 05.03.1997

‘and .20.03.1997. Whenever such search . is conducted, the

asseSSee has to necessarily file revised income tax return. For
fi'ling such a‘return, notice under Section 158BC of the Act is.to be

issued to the assessee and the assessee is required to file the

" return with-in 45 days thereafter. If the return is not filed within 45

days and more t|me is consumed, the assessee is liable to pay

' mterest under Section 158BFA (1) for the delayed perlod. In the

present case, notice dated 21.08.1997 was served upon the

-Vassessee on 22.08. 1997 for the'bldck period 1992-93 and 1993—!
;94 Forty five days were to expire on 05.10. 1997 However, after

4'the explry of the sald perlod the assessee requested the

Department to, supply certain documents. According to the

| assessee, the revised return for the aforesaid block period could
| not be filed for want of'those documents, as the said documents

were seized by the Department during the search. There .is no

dispute about this fact, viz., it was not possible for the assessee to’
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file the return in“absence' of these documents. The Departmer Tt

~ took abnormally long period in sdpp-lying these documents and
~the saméAwere supplied only on 20.11.1998. Thereafter, return

was filed on 01.01.1999:

- 5. | Accofding to the Aséessing Officer. (AO), since.the return."was to be
filed o:n 05.10.1997 and the assessé'e ailso failed to pay the tax oh
_u‘n‘d'isclosed 'i‘ncor.n’e and the same was filed on 01.01.1999, the
AO ’charg.ed interest and initiatibn of benalty' under Section
158BFA ‘ofA the Act for.a.pe'riod from 06.10.1997 to 01.01.1999.
The aSsésseé filed an appeal against thisorder and the same was

 dismissed by the CIT(A).

. .,On’ further appeal filed by the aslsessee_, the Income Té}{ Appeliate .
Tri‘bunal (hereinafter réferred to as ‘the Tribunal’) has allowed the
'iappeal and held- that .no such interest could be charged in the

' circ_ufnstances_ of this Acas.e.. .Ac‘cor-ding ‘to the Tribunal, the
éssesséé had asked for the documents within 45 days. .Theée

, documeﬁts were"s-upplie'd only ‘on420.'11.1998 and thereafter the

" return was filved'wit'hin 45 days lfrom-that date. The discussion of

the Trib'unaLwhiIe taking this view is as follows:

“....Under clause (a) the.levy of interest under section 158BFA (1)
“terminates on the date of furnishing.the return of income when
such return has not been filed within the time prescribed under
section 158BC. Under clause (b) the interest runs till the
completion of the assessment under section 158BC(c) when a
return as required under section 158BC has not been filed. In the
‘present case the issue falls in clause (a). This is a case where
- return has been furnished after the expiry of the time- prescribed
under the provisions of section 158BC. It is further to be noticed
that the word used in section 158BFA(1) is “shall”. Once it is held
that there: was a delay in filing " the return, necessary
consequences enshrined under section 158BFA which mandates
* the charging of interest :along with other consequences, if any,
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come into play. The language of the stature is very clear and
unambiguous. and gives no power to any of the authorities to
exercise discretion and waive interest as contemplated under
section 158BFA in appellate proceedings. Therefore, the-moment
there.is a delay in filing the return and delay is attributable to the
assessee’s conduct the provisions of section 158BFA(a) come into
operation. This proposition of ours find support from the decision
of the Income-Tax Appellate Tribunal, Delhi Benches in the case
of Rati Raim Gotewala reported in 89 ITD-14. Once it is held that
the interest under section 158BFA is to be levied if the delay is
attributable to the assessee, the issue of interest of justice would
come into play to verify as to whether the delay is attributable to
the assessee.” In the present case, it is noticed that the search
had been concluded on 27.3.1997 and the notice under section
158BC has been served on 22.8.97. The assessee has within
reasonable time requested the AO to grant the assessee the
copies of the seized material. In the' letter dt. 1.11.97 the
assessee has specifically also clarified that without the seized
material the assessee would not-be able to file the block return.
Further, . form ‘the letter dt. 20.11.1998, which is the
acknowledgement of having take all the photocopies required, it
is. noticed that the group companies’ details are in retation to 10
-persons. It is further noticed that after obtaining the seized '
material on.20.11.1998 within 40 dayson 1.12.1999 the assessee -
has filed its block return. This being so, it would have to be held :
"that the delay in filing block return-was not on reasons which are -
attributable to the assessee. Further, the Revenue has also not
been able to place before us any evidence to show that the
assessee had by its action delayed the obtaining of the copies of
the seized material. This being so, the delay in filing block return
was not on reasons which are attributable to the assessee.
~ Further, the Revenue has also not been able to place before us
any evidence to show that the assessee had by its action delayed
the obtaining of the copies of the seized material. This being so,
the ‘delay in filing the return cannot be attributable to the
assessee. The delay in filing the return having been held to be
not attributable - to the assessee, the levy of interest under section
158BFA (1) cannot be held to be leviable for such period, which
" was required by the assessee for the purpose of obtaining the
seized material from the Revenue. "Further, the assessee having
filed its return of income within the reasonable time of 40 days of
obtaining the seized material from the Revenue, it cannot be said
that there is any delay attributable to the assessee to which
interest under section 158BFA(1) could be levied. In the
. circumstances, the ‘Assessing Officer is directed.to delete the levy
of interest under section 158BFA(1) levied. In the circumstances
order of the Id. Commissioner of Income-Tax (Appeals) on this
issue stands reversed.”

. Submission of tﬁé learned counsel for the Revenue i_s. fhat the
aSsessee knew it .quité well thét it was imperative upon the
assessee to.'fi-le the returﬁ once search Waé carried out under

- Section 132 of the Act and therefore, immediately after the search
was ‘céncludéd, i.e., 20.3.1997, the assessee could ask for th.e

aforesaid documents. According to the learned counsel for the -
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demanding the documents only after the service of notice under

‘Section 158BC after.the expiry of 40 days, when the assessee

knew that the. period of limitation prescribed is of 45 days for

}

She also referred to the order of the CIT(A) wherein the -

- CIT(A) remarked that even for the subsequent périod, i.e., from

) the date -of making a request for supply of documents till the

supply of the QOcumenté (which consumed 13- months) the.

assessee could not furnish any documentary evidence that o

"'photocopiés. of essential document “was " delayed by the

Department solel‘y upfo 20.11.1998. Qn this basis, it'is_submitted
that there is a }diela-y and Section 1'588F‘A('1) is mandatory in
hatufe as per which thé interest becomes payable and i;c, liable to
bé_ p.ai.d by- the éssessee for the enti-re. period from 06.10'.1997 till

the date of filing of the return.

- Mr. Salil Aggarwal,vOn the other hand, submits that it was not a

case where the assessee became liable to pay the interest and

" the approach of the Tribunal was perfectly justified.

After heari'ng‘the counsels for the ‘parties and going tHroI:gh the -

| record, we'are of the op’iﬁ_ion that the approach adopted by e‘it_her
:the' ‘Assessing Officer or the T.riburial is not justified. Both have
'taken-"extreme V;ie\"/'v." .Neith'er the conduct of the assessee.is
. vAvithout'.ﬂblemishi nor the revenue can ctIaim that if has acted with

~due - diligence, inasmuch as, _'delay' of substahtial period is
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. are giving here some |mportant dates:-

. . ‘pate .~ Events
(i) . 26.2.1997 | Search ~ conducted at the
' 05.3.1997 premises of the assessee. '
20.3.1997 - |
(i) 21.8.1997 . ~Notice under. Section 158BC of

the Income Tax Act issued to
the assessee,. )

i (iii) 22.8.1997 Notice -served upon the assessee.
E o . ‘ The assessee was required to file
| return for the block period within
| v . oo 45 days from this date i.e. by
Co ~ ' ; 5.10.1996. -
- ; : .
{ (iv) 01.10.1997 - The assessee asked for the
' documents to enable it to file the
. _ . return as relevant documents
| _ : . : were seized by the department
| S : ' - during search.
(v) 20.11.1998 The documents as demanded by
- the assessee were supplled to |t‘
by the Department.

(vi) 01.1.1999 : Re_turn»flled by the assessee. -

| The a-ssessee.knéw* f:uvlly well that once the search is conducted
B under: S;ction 132 of the Act, it was compulsory to file the 'refurn. '
“Though, such a return was to be fi'led'wi_thin 45'd$ys of service of
| notice under section 158BC of the Act. As a prudent person, hé
could have "asked for the 'cbpies of .documents. He did n‘ot do so.
~ and waited 'for}‘service of notice upon it under Sec;tio’n. 158BC of
" the Act. AStiII ihdulgencé upto this Ape‘rio’d cah be given to the
assessee as the frigger ‘pofnt’ for filing the return is the service of

nqticeuhder Section 58BC of the Act. However, the assessee did
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 When it knew_ that the return is to be filed within 45 days, there
was no 'reason.to wait for 41 days. before rnaking é request for
supply }of topies'of the docnments, whi_ch request was made on
' 1.16.1997 he. juet 4 days before th'e service of notice. .E.ven. after
. the documents were é.upp'lied en 20" November, 1998, the

assessee took further more than 40 days in fili-ng the return.

| 10. O_n the ether hand, the department also s}Iept over the request of
the assessee for furnishing the cepies of the documents. It took
-Amore than ohe year in supplylng the documents as the request,
;was made on 1 10. 1997 and - documents were supplled on
_'20.11.1998. For thls deIay which is attributable to the department,
the assessee _ca:'nn‘ot suffer and 'pa)-/' the interest. Thus, the
| a'p'pro.ach of the Assessing Officer in directing the _ass.essee'to pay
the interest .for. the entire pe‘riod which included aforesaid 13
months consumed by the d‘epartment in supplying the documentS
- ig clearly wrong. 'The Tribunal, on the other hand, ignored the fact”
- that the assessee made a redUest for -éupply of- copies of .
documents afterhwaiting fer 41 days: and thereafter took another
41 days in filing the _retiJrn.’ It AcOUnted the period of 45 days, as
R require’d under the law for filing the return, any frpm 20.11.1998
and absolved the assessee from Iiable'to pay eny intereét. If such
practice is al-lowed, any assessee on-.the last date of filing the
return rn_ay ask fbr supply of copy of docurnents, and _thereafter
- from the date ‘when t.he documents arei supplied, would get

another 45 days to file the return. This also has to be countered.
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11. In this scenafio, we are of the opinion, that the total time taken b
" the assessee from the date of service of notice under Section 158
| BC. of -the Act tiil the filing of the return is to be taken into
vconsid'eratio'n and from this period, the time which is taken by the‘
department in supplying the'doéuments has to be excluded. In
"thisn‘manner,‘ if the peri.od ‘exceeds- 45 days, the assessee ‘would' be -
~lIiabIe‘ td pay thé interest for the per'iod*beyond 45 days.
12. | We éns’wer the duestioh of law.by holding that the Income Tax
Tribunal was ndtentifély right in Qealihg with the.levy of interest
- undér Sectio-'n’ 158 BFA (1) of ‘the Act. Instead, the period Ifo.r
’ which the Iiabilfty to interest is to be 'fast'ened upon thé a‘ssesseé

_would be calculated in the manner mentioned above.

 (A.K. SIKRI)
~ JUDGE

l_ naest
(REVA KHETRAPAL) o
. JUDGE =~

JULY 22, 2010.
& pmo/skb
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