2009:DHC:8441-DB
,'--"'" =]

IN THE HIGH COURT OF DELHI AT NEW D} ‘&5t

=]
Reserved on: 2814 October, . __

%
Pronounced on : 23" December, 2009

WP(C) No. 8435 of 2009 & CM No.5349 of 2009

Nimitya Promoters Ltd. . Petitioner

through : Mr. Salil Kapoor with Mr.
Sanat Kapoor and Ms. Swati

Kapoor, Advocates.

VERSUS

Commissioner of Income Tax & Others . Respondent

Mr. Sanjeev Sabharwal with

through:
Mr. Subhash Bansal, Advocates.

CORAM :-
THE HON’BLE MR. JUSTICE A.K. SIKRI

THE HON’BLE MR. JUSTICE SIDDHARTH MRIDUL

1.  Whether Reporters of Local newspapers may be allowed

to see the Judgment?
To be referred to the Reporter or not?
Whether the Judgment should be reported in the Digest?

[\

A.K. SIKRI, J.

For orders, see WP (C) No. 8436/2009.

(A.K. SIKRI)
JUDGE

JAp

(SIDDHARTH MRIDUL)
JUDGE

December 23, 2009.
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Reserved on: 231 Oetobt ., wan i

Pronounced on : 231 Diecember, 2008

WP(C) No. 8436 of 2009 & CM No.5b3 m/ 2009

Nimitya Prope rties Lid

~Petitioner

through : Mr. Salil Rapoor with Mr.

Sanat RKapoor and Ms. Swall

Rapoor, Advocates.

VERSUS

Commissioner of Income Tax & Others

through: Mr. Sanjeev Sabharw al  with
Mr. Subhash Bansal, Advocates.

WP(C) No. 8435 of 2009 & CM No.53%49 of 2009

Nimitya Promoters Ltd. . Petitioner

through Mr  Salil Rapoor with Mr.

Sanat Kapoor and Ms. Swati
Kapoor, Advocates.

VERSUS
Commuissioner of Income Tax & Others . Respondent

through: Mr. Sanjeev Sabharw al  with
Mr Subhash Bansal, Advocates.

1
.
L

WP(C) No. 12172 of 2009 & CM MNo.12385 of 2009

Nimitya Promoters (}3’) 1id oo Petitioner

ﬁi}i};j@@} : Mr 5salil Bapoor with My
Sanat Rhapoor a ind Ms. Swati
Kapoor, Advocates.
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through: Myp. Sanjeev Sabharwa
Mr. Subhash | Bansal, Advocates.

4)  WP(C) No. 12173 of 2009 & CM No.12386 of 2009
Nimitya Properties Ltd. . Petitioner

through Mr. Salil Rapoor with ,‘ M r
Sanat hapoor an d Ms. dwall
Rapoor, Advocates.

VERSUS
Commissioner of Income Tax & Others ... Respondent
through: Mr. Sanjeev Sabharwal - with

Mr. Subhash Bansal, Advocates.

"i, Q:}}m/%ﬁwf M
THE HONBLE MR. JUSTICE A.K. SIERI
THE HON’BLE MR. JUSTICE SIDDH. ARTH Ml

o

1IDUL

1. Whether R@p{‘)l“t:m‘f»: of Local newspapers may be allow ed
1’0 see the hzdwme 1t?

9. To be referrec i to the Reporter or nott

3. Whether the Judgment 5};011.,,1 be reported in t he Digest?

AJK. SIKRI, J.

1. The two petitioners herein, vz, Nimitya Properties Ltd. and
Nimitya Promoters Ltd,, who belong to the same group, have
filed two petitions each. In the first two petitions filed by these
petitioners, the challenge is laid to the orders dated 06.02.2009
passed under Section 2818 of the Income Tax Act (hereinafter
z‘«:&t’i&f;“1‘{,&%«;} to as ‘the Act’), provisionally attaching their p roperties.

L A e i FLPREE oy {




2009:DHC:8441-DB

Act extending the time of attachment of the propertiet:

91.07.2010. Thus, these subsequent orders arc };};zxs%:a»(:c‘,i as a
continuation/extension of the first order. The circumstances
under which the attachment orders in respect of properties
belonging to these two petitioners have been passed are
identical. For these reasons, writ petitions were heard together
and by this common judgment, issues raised in all these writ

petitions are des 1t with. For the sake of brevity, we shall take

not of the tacts of Writ Petition (ﬁ N No 8436/2009.

A search & seizure operation was conducted by the Income Tax
authorities at the office premises of Nimitya Properties Lid. on
06.11.2008. Some documents were seized and the premises were
sealed.  Twenty days thereafter, re on 26.11.2005, oflice
premises of the petitioners were ¢ de-sealed. The documents were
put in one almi rah and restrained order was passed under
Section 132(8) of the Act. On 30.12.2008, the almirab was
opened by the Deputy Director of Investigation ( respondent No.
3) and documents were seized It was followed by order da ted

06.02.2009 issued under Section 281 B of the Act by the Income

Tax Officers attaching the property No. 3, Avenue Cassia,

Westend Greens, Rajokri, New Delhi.  This order reads as

tnder
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In exercise of the power conferred upon me u/s 2381

of the Income Tax Act, 1961 the l'arm Hose No.o;
Jacranda, Westend Green, Raj tokari. New Delhi-
110028, held by M/S Nimitaya Prope ‘ties Ltd are
hereby attached with the immediate effect.  You are
her vhy required not to pat with or tr ansfer or alienate
deal with above mentioned property till further

order.”

3 In the case of other petitioner, viz., Nimitya Promoters (P) Ltd,
on the same date, search and seizures were cofl iducted at their
premises, documents were seized. restrain orders were passed

“{‘ under Section 132(3) of the Act and ult imately, orders were
passed under Section 281 B on 26.02.2009 provisio z*‘z_;zmy attaching

the property No. 1, Golden Gates, West End Green, Rajokri,

4. According to the petitioners, the properties attached form part of
stock-in-trade and no tax was outstan ding against the
petitioners. ‘Thus, letter dated 10.02.2009 was written bringing

< these aspects to the notice of the res pondents and the

respondents were also asked to provide reasons for a ttachment
of the ’{:)m’pm‘tim. This was followed by application/letter dat ed
04.0%.2009 requesting the respondent No. 2 to withdraw the said
orders dated 06.02.2009, but no response Wwas recel ved

I'herefore, reminder dated 16.03.2009 was also sent. In reply

i

R TR e e e
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on the basis of proposal received from the respondent No

letter dated 80.12.2008 in forming that a farge pum.
incriminating documents were seized and huge demand is likely
to be raised under Sections 15 3A and 153C and there was an
apprehension that the petitioners may tra nsfer the properties
just to defer the payment of taxes. Therefore, the respondent
No. 3 had requested that to safeguard the interest of Revenue,

the said property he attached under Section 2815 of the Act

pending assessment for the Assessment Year 2007-08.

5 The case of the pelitioners is that such an order could not have
been passed inasmuch as assessment after Assessment Year
2005-06 and 2006-07 had been com pleted under Section 143(3)
of the Act and no additions had been n yacle except for minor
disallowances. No tax payment was outstan ding. Likewise, no
proceedings for assessment or re-assessme] t were pending at the
time of passing of the orders. Insofar as the assessment year
2007-08 is concerned, notice under Section 143(2) was | issued on
16.09.2008 and no assessment proc cedings had beer taken up
thereafter and no enquiry had been made so far. In any case, that
assessiment stood abated on the date of initiation of search as per
second proviso to Section 153A(1) of the Act and thus

assessment in respect of assessment year 2007-08 was also not
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06.11.2008 had not been confronted and no question had been

asked from them and no notice under Section 163A or 15 3( had

been issued. ‘The petitioners have also referred to the

instructions of Central Board of Direct laxes issued  as
Addendum dated 05.11.2004 in which it 1s recommended that the

provisions of Section 281B should be resorted to only In cases

i
§ i

where there is a reasonable likelihood of the recovery becoming
‘ difficult due to inadequacy of assets and where there are

sufficient assets to cover the demiand, the provisions ol Section

2818 should not be resorted to, except under exceptional

circumstances warrantin g the same.

i 5. 0

7. On the basis of the aforesaid pleas taken in the petition, Mr. Salil

Kapoor, learned counsel appearing for the petitioners, argued

that there was no basis for attachment of the properties, even

4 S . , |
provisionally, in the absence of any tax demand or pe ndency ol

any assessment proceeding. He also submitted that as on the
date of search, even no surrender was made by the petitioners.
His further submission was that the Competent Authority who
can pass such an order is the Assessing Officer and he was
supposed to apply his own mind and could not have passed the

order at the instance of other Authority, vz, the respondent No
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8. lnsofar as orders dated 03.08.2009 extending this attach

concerned. his submission was that this order was passea vy tie
AO who was not the Competent Au f}“‘],ij}l‘i‘{y, 45 such an extension
order could be passed only by the (;;{f}it’iﬁil‘le"x,“%;f‘;%}f&;i(} ner. Furthermore,
even while passing the extension order, the Assessee was not
confronted with seized documents. He also referred to and relied
upon the judgment of Pu njab & Haryana High Court in the case
of Sukhpal Singh (HUF) Vs. Commissioner of Income-tax
and Anr. [156 TR 4807 wherein the Court held that notices
issued for provisional attachments o f fixed deposit under Section
281B were effective only for a period of six months and this
period could be extended by the CIT only in exercise of his
powers under sub-section (2) of Section 281 B of the Act and for
want of material on the record to show that the 1'TO had formed
an opinion on the basis of some material that it was necessary Lo

attach the property in order to protect the interest of the

Reventie, notices in provisionally attachment were unsusta inable.

The Court held as under:

“4. After hearing the learned counsel for the parties, in
the circumstances of the case, we find force in the

contention of the learned counsel for the petitioner. A
bare perusal ol the impugned notices would show that
the Income-tax Officer has passed the order of the
provisional attachment of the F.D Rs. t il further orders.
According to the aforesaid provision, this provisional
attachment remains operative only for a period ol six

Lo i f ER O R e | S Y i Sy gy RS T o {‘i i”"‘"(ﬁ; } B YL t 31 i
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. for the extlensic
sase, the period of SIX 11K
Ashok Bhan, Senior Advoc:
Department, has not been a
any order of the Commissioner by
the provisional attachment may have
the pe of six months has
attachment ceases to be of any ¢

njeev Sabharwal and Mr. Su bhash Bansal, who appeared
for the Revenue refuted the aforesaid submissions. We shall take
note of their arguments while dealing w /ith contentions of the
learned counsel for the petitioner.

It would be apt to initiate the discussion by taking note ol the

provisions of Section 281B. The relevant portion of this

provision reads as under:

%Mﬁ
tim ssessment of any mcome
' f;’)f 3y income

the mranner proyviued

lror ff}'“l,(ﬁ p;

ety g
m
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i
i

1 writi

that the total period of extension shall not m any case
ed two years ;!

Sub-section (1) of Section 281B authorizes the Assessing Oflicer
to pass provisional order of attachment of property belonging to

the assessee ‘during the pendency of any proceeding for the

siment of any income or for the assessment or reassessment

of any income which has escaped as ‘This has to be

done with the previous approval of the Chief Commissioner,

Commissioner, Director-General or Director. The explanation

attached to sub-Section (1) gives the scope of ‘proceedings’ and

categorically provides that proceedings under sub-
section 152 shall be deemed to be pro

of any income, etc. Section 132 deals with search and sc

the present case, such search and seizure had taken place under

the said provision and provisional assessment order is the

consequence of that search and scizure.  Therefore, the

explanation wherein reference to provisions ol Section 132 1s

made becomes applicable in the instant case. Sub-section (5) of

Section 132 provides for making an order estimating the

undisclosed income in a summary manner and calculating the
amount on tax of income where any money, bullion, jewellery or

other valuable article or thing is seized under that provision.
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on the date of ch in the cases of these petitioners
what is relevant fact is in Explanation 2 to Section 132, which

reads as under:

on, the word °

this Aai whn}
is ;zm’dj‘x(;

The ambit and scope of word “proceeding” is expanded by this

Explanation to include not only those pro ngs, which are

pending on the date of attachment of the property, when the

search is authorized under Section 132, but also proce

which may have been completed on or before such date and

includes all proceedings under this Act, which may be
E £ i
commenced after such date in respect of any year. No doubt,

4 proceedings in respect of As nent Year 2007-08 stands

abated because of the search. However; it is also a fact, which

cannot be shyed away, that the proceedings for that a ment

year will have to be initiated under Section 1534 or 163C of the
Act. Such proceedings, which are to be necessarily commenced

as a result of the search, are to be treated as proceedings under

this Act. By virtue of Explanation to Section 281B of the Act,
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12 In view thereof, we do not agree

learned counsel for the petitioner t hat no such order under

Section 291B of the Act could be passed, as no assessment

proceedings were pending on that date.

14.  T'his takes us to the next contention put forth by the learned
counsel for the petitioner, vz, the AO passed the impugned
orders at the dictates of other authority, viz, the respondent No.
3 without considering the issue independently by applying his
own mind. We have already reproduced the orders dated
06.02.2009 passed by the AO. This order is passed by him, as
stated therein, in exercise of the power conferred upon him
under Section 281B of the Act. The petitioner, however, relies
{qwn the letter dated 17.03.2009 addressed by the AO to the
petitioner in response to the petitioners’ request to withdraw the
aforesaid attachment. In this letter, 1'1.0O. has mentioned that
the property was attached on the basis of proposa | received from
Deputy Director of Income Tax (Inv) Unit-IV-3, New Delhi vide
his letter dated 05.01.2009. Vide this letter, Deputy Director
had informed that the search and seizure operation was
conducted on 06.11.2008 wherein a large number of
incriminating documents and evidence regarding bogus credit

entries were gathered and huge demand is likely to be raised
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Deputy Director had ex pressed the apprehension

the

defer the payments of tax; the assessec 1Y transter

properties and therefore, req dested the AO to attach the

mentioned immovable properties to sa feguard the interest of the
Revenue. No doubt, after the AO received this letter, he passed
the impugned attachment orders. However, at the same time,
one cannot overlook the fact that search opera tion was
conducted by the Deputy Director, Income Tax and therefore,
only he could brings the fact of the said search to the notice of
the AO. Therefore, the AO was apprised of the said search and
was also apprised of the fact that various incrininating
documents and evidence regarding purported bogus entries were

gaﬂm;xml which could result i huge demand ;&3}.,3;;;1&11&; { the

petitioners in that context, the suggestion was moo ted by the
Deputy Director for attachment of the property to protect the

interest of the Revenue. However, the letter dated 17.03.2009

» further mentions that “in view of the above facts and assessment

pending for AY. 2007-08 the order of attachment was passed

Thus, when these facts were brought to the notice ol the AO 1t

o it to be a fit case

ok

is he who alone exercised his discretion findin
for attachment of the property in question. Therefore, it cannot

be said that he was simply carried by the suggestion mooted by

s Dyemaiy Dhivectar and did not annly his own mind.
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fact situation in Gujarat Gas (0.

Commissioner of Income Tax (As:

was entirely different. In that case, w hat was found is that the

Central Board of Direct Taxes had issued instructions to the

sub-ordinate Authorities directing that assessments to be made

in a particular manner. This included the instructions that in

scrutiny cases under Section 143 (3) © { the Act the uconie

cannot be assessed at a figure lower than the retu rred income.
-cular issued by the CBDT in exercise of pow

119 was found to be wultra wvires on the ground that the AO

exercised quast judicial functions and other au thorities cannot

control or affect his judgment in the matter of as

FFurthermore, the present order under Section 281 B ot

administrative in nature and not quas: judicial.

This leaves us with the last contention of the petitioner, which

relates to orders dated 03.08.2009 whereby the at hment

period is extended. It was argued that the extension order could

be passed only by the Commissioner, which is the Authority

5] lly mentioned in Section 181B(2) of the Act.

This argument is found to be factu ally incorrect and militates

&

against the record. We find that the Assistant Commissioner of
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P y R RN R R 3- yiin
about the attachment orders dated 26.02.2009 passed by

with prior approy al of the Commissioner of Income 1ax
further mentioned in this commu nication that n many of the
group cases, the orders under Section 127 of the Act were yel to
be passed, the case vecords were yet to be received, further
notices to be issued, inquiries, investigations Lo Le made and
thereafter only assessment orders could be passed. The request
was, therefore, made for extension to the prov isional attachment
On this, the Commissioner gave his approval on 3 1.07.2009 in
the following manner:

“] have gone ihwugh the proposal ol fthe AO. In view of

the facts mentioned in the ;m;;mmi [ am satishied that

this is a ht case 10 extend the provis ional attachment

upto 31.07.2010. The A.O. shall make aiim't:%; to complete
the assessments as early as possible.”

After the a foresaid zzxppmvzﬂ was given o the hle, letter d ated

91.07.2009 wWdas written by the Deputy Cormissioner ol Inconme

Tax to the Assistant Commissioner of the Income lax

informing him about the approval. "lhe Jed to passing of the
orders dated 03.08.2009 and in this order also it 1s specifically
mentioned that the same 1s issued after taking appt roval from the

CIT (Central)-111, New Delhi.

In view of this factual position prev ailing on the record,

judgment of the Punjab and Haryana High Court n Sulchpal

Y4
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20. The upshot of the aforesaid discussion that the provis
of attachment ori ginally passed on 06.02.2009 and extension of
this order vide orders dated 03.08.2009 are without blemish,
valid and legal. Finding no force in the writ petitions, we

dismiss the same.

Before we part with, it is n ecessary to point out that such

o

attachment orders naturally are prejudicial to the petitioner

No doubt, the Revenue has | Justified the passing the attachment
orders to safeguard its interest. At the same time, provisional
attachment orders should not continue for indefinite period.
LTherefore, the respondents are impressed upon to complete all
the assessment proceedings before $1.07.2010 so that the

petitioners know their fate and necessity of extension the

provisional attachment is obviated.

22.  In the facts of these cases, there shall be no orders as to costs.

(ALK. SIKRI)
JUDGE

 (SIDDHARTH MRIDUL)
JUDGE

December 23, 2009.
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