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+ CRL REV P. No.757/2006

Judgment delivered on:20.09.2006

INCOME TAX OFFICER .... Petitioner
VEersus
M/s. GIGGLES (P) LTD. & ORS .... Respondents

Advocntes who appeared in this case:-

For the Petitioner : Mr Rajiv Awasthi with Ms Prem Lata Bansal
For the Respondents : Mr D. K. Malhotra and Mr Harish Gulati

CORAM:- ,,
HON'BLE MR JUSTICE BADAR DURREZ AHMED

1. Whether the Reporters of local papers may be allowed t
see the judgment?

!
2. To be referred to the Reporter or not? ' W

3. Whether the judgment should be reported in the Digest?

BADAR DURREZ AHMED, J (ORAL) o—f.

. This revision petition is preferred by the Income Tax Department
being aggrieved by the order dated 05.07.2005, passed by the learned
-Additic;nal Sessions Judge. The impugned order arose in a revision petition
which was filed on behalf of the assessees (M/s. Giggles (P) Lid. & Others),

who are the respondents herein, against the order dated 21.03.2005 passed by
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the learned ACMM, Delhi. The order dated 21.03.2005 came to b &

an application for discharge moved by the accused persons. In the application
the accused had taken the plea that the Income Tax Appellate Tribunal had
deleted the penalty sought to be imposed on the accused under Section 271 (1)
(c)X(iii) of the Income Tax Act, 1961 (hercinafier referred to as the said Act) and
therefore, the present criminal proceedings under Section 276 C(1) read with
.
Section 278 B of the said Act against the accused also did not survive and the
complaint ought to be quashed. The learned ACMM, after considering the
application moved on behalf of the accused persons and the arguments
advanced by the parties, rejected the application for discharge on the ground
that the Income Tax Authoritiés have preferred an appeal before the High Court

and therefore, the penalty proceedings under the provisions of Section 271(1)

(c) of the saitd Act have not auained finality.

2. Being aggrieved by this order dated 21.03.2005 the accused, who

are the respondents before this court, preferred a revision petition before the

Additional Sessions Judge. It is the order passed by the learned Additional
Sessions Judge dated 05.07.2005 in that revision petition which is impugned

before this court by the Income Tax Department. The learned Additional
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Sessions Judge, in the impugned order, observing that the { &

application for discharge was dependent upon the orders to be passed by the
High Court in the Income Tax Appeal, set aside the order dated 21.03.2005 and
remanded the matter to the trial court for a decision afresh after the appeal filed
by the Department was decided by the High Court. It was observed in the
impugned order that in case the High Court dismisses the appeal of the
Department then the very purpose of proceeding with the case by the trial court
would be an exercise in the futility and as such, the learned Additional Sessions
Judge directed that the trial court should not proceed with the matter till the

decision of the High Court in the appeal preferred by the Department.

3. Mr. Awasthi, who appears on behalf of the Income Tax Department
submitted that this order passed by the learned Additional Sessions Judge was
not tenable in law inasmuch as penalty proceedings under Section 271(1)(c)
and the criminal liability under Section 276 C read with Section 278B of the
said Act were independent and the pendency of the proceedings under Section
271(1)(c) could not be taken as a ground to stay the proceedings under Section
276 C read with Section 278B of the said Act. He placed reliance on two

decisions, namely, 179 ITR 482 and 210 ITR 617.

CRLREVP757/06 Page No.3 of 9



Lo
.

[O]

20

2006:DHC:10445

4, The learned counse! for the respondents submitted that &

issue is no longer open to debate in view of the pronouncements of the

Supreme Court in the cases of Commissioner of Income Tax, Mumbai v.

Bhupen Champak Lal Dalal & Another: 2001 1 AD (S.C.) 548 and K.C.

Builders v. Assistant CIT: (2004) 135 TAXMAN 461 (SC).

5. The counsel for the parties have been heard. The two decisions

relied upon by the learned counsel for the respondents clearly cover the points
at issue in this revision petition. In CIT, Mumbai v. Bhupen Champak Lal

Dalal (supra), the Supreme Cournt was mindful of the fact that the prosecution
in criminal  law and proceedings under the said Act were undoubtedly
independent proceedings and, therefore, there was no impediment in law for
the criminal proceedings to proceed even during the p;:ndency of the
proceedings under the said Act. However, the Supreme Court observed that a
wholesome rule will have to be adopted in matters of this nature where courts
have taken the view that when the conclusions arrived at by the appellate

authorities have a relevance and bearing upon the conclusions to be reached in

the criminal case necessarily one authority will have to await the outcome of
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the other authority. The facts in CIT, Mumbai v. Bhupen Ch %

Dalal & Another (supra) were that the trial court, considering the criminal
proceedings, had passed an order permitting the trial to go on bui staying the
passing of the order with regard to framing of charge, discharge of accused or
acquittal of the accused during the pendency of the appeals preferred by the
accused in that case before the Income Tax Appellate Authoritics. Against that
order, revision petitions were filed before the Sessions Court, which did not
interfere with the orders of the trial court. Thereafter, the matter was carried
further to the High Court and the High Court, while entertaining a writ petition,
granted an interim order staying the proceedings in the criminal cases filed
before the trial court. The interim order passed by the High Court was
challenged before the Supreme Court. While considering the same, the
Supreme Court observed as under:

“3. The prosecution in criminal law and proceedings arising

under the Act are undoubtedly independent proceedings and,

therefore, there is no impediment in law for the criminal

proceedings to proceed even during the pendency of the

proceedings under the Act. However, a wholesome rule will

have to be adopted in matters of this nature where courts have

taken the view that when the conclusions arrived at by the

appellate authorities have a relevance and bearing upon the

conclusions to be reached in the case necessarily one authority
will have to await the outcome of the other authority.”
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“S. In the present case, there is no claim of quashing 0 &
proceedings. When ultimately the result to come out o (=]
proceedings before the appellate authorities have a definite
bearing on the cases alleged against the respondents, we find that
the High Court is justified in granting the interim order it did and
we do not think that such an interim order calls for interference
at our hands. The learned counsel on either side relied on
several decisions, but in the view we have taken it is unnecessary
to refer to those decisions.”

It would be clear from the aforesaid that the Supreme Court found the interim

order staying the criminal proceedings 1o be in order particularly as the

quashing of the proceedings had not been claimed by the accused.

6. The other case cited by the counsel for the respondents, namely,
that of K.C. Builders (supra) is clearly on the point that the proceedings under
Section 271 (1)(c) of the said Act would have a bearing on those under Section
276 C of the said Act. The Supreme Court, after considering the provisions of
the said Sections observed:-
“24. In the instant case, the penalties levied under section 271(1)
(c) were cancelled by the respondent by giving effect to the
order of the Income-tax Appeliate Tribunal in LT.A Nos. 3129-
3132. It is settled law that levy of penalties and prosecution
under Section 276C are simultaneous. Hence, once the penalties

are cancellled on the ground that there is no concealment, the
quashing of prosecution under Section 276C is automatic.
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25. In our opinion, the appellants cannot be made to suffe &
face the rigours of criminal trial when the same cann [l
sustained in the eyes of law because the entire prosecution in
view of a conclusive finding of the Income-tax Tribunal that
there is no concealment of income becomes devoid of
jurisdiction and under section 254 of the Act, a finding of the
Appellate Tribunal supersedes the order of the Assessing
Officer under section 143(3) more so when the Assessing
Officer cancelled the penalty levied.

26. In our view, once the finding of concealment and
subsequent levy of penalties under section 271(1)(c) of the Act
has been struck down by the Tribunai, the Assessing Officer has
no other alternative except to correct his order under Section 154
of the Act as per the directions of the Tribunal. As already
noticed, the subject-matter of the complaint before this Court is
conccalment of income arrived at on the basis of the finding of
the Assessing officer. If the Tribunal has set aside the order of
concealment and penalties, there is no concealment in the eyes of
law and, therefore, the prosecution cannot be proceeded with by
the complainant and further proceedings will be illegal and
without jurisdiction. The Assistant Commissioner of Income-tax
cannot proceed with the prosecution even after the order of
concealment has been set aside by the Tribunal. When the
Tribunal has set aside the levy of penalty, the criminal
proceedings against the appellants cannot survive for further
consideration. In our view, the High Court has taken the view
that the charges have been framed and the matter is in the stage
of further cross-examination and, therecfore, the prosecution may
proceed with the trial. In our opinion, the view taken by the
learned Magistrate and the High Court is fallacious. In our view,
if the trial s allowed to proceed further after the order of the
Tribunal and the consequent cancellation of penalty, it will be an
idle and empty formality to require the appellants to have the
order of Tribunal exhibited as a defence document inasmuch as
the passing of the order as aforementioned is unsustainable and
unquestionable.”
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This decision of the Supreme Court makes it more than cle ‘&

proceedings under Section 271(1)(c) would have a clear and definite bearing on
those under Section 276 C. Insofar as the proceedings under Section 271(1) (¢)
are concerned, as of now, the penalty against the accused stands deleted.
However, the Department has preferred an appeal which is pending before this
Count. Therefore, clearly, the respondents /accused cannot claim for quashing
of the proceedings. The learned counsel appearing on behalf of the
respondents submitted that although the initial application was filed by them
for discharge, in the light of the decision of the Supreme Court, they are not, at
this stage, claiming quashing of the proceedings and according to them the
order keeping the criminal proceedings before the trial court in abeyance, need
not be interfered with and the same should await the decision in the appeal

before this Court.

7. In view of t-he decision of the Supreme Court referred to by the
learned counsel for the respondents and in view of the submissions made by
them that they are not pressing for quashing, I see no reason as to why the
impugned order passed by the learned Additional Sessions Judge keeping the

proceedings before the trial court in abeyance, ought to be interfered with,
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i This is so particularly because the result of the proceedings under | %k

o (1)c) have a clear bearing on proceedings under Section 276 C as observed by
the Supreme Court in K.C. Builders (supra). In such a case, therefore, the

order passed by the learned Additional Sessions Judge is in consonance with

t

law and therefore, calls for no interference.

This revision petition is dismissed.

”j / -./-A’/-""e *
S BADAR DURREZ AHMED
(JUDGE)
September 20, 2006
sr
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