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IN THE HICH COURT OF DELHI AT NEW DELHI
[TA 508/2005 _ S

COMMISSIONECR OF INCOME TAX DEL ... Petitioner
Through: Mr.J.R. Geel with Mr.S.C. Sharma
Advocates.
versus

M/S AEROCLUB ..... Respondent
Through: Mr.V.P. Gupta with Mr.Basant Ku
: and Mr.Anuj Bansal, Advocates,
CORAM: .
HON'BLE MR. JUSTICE T.S. THAKUR .
HON'BLE MR. JUSTICE BADAR DURREZ AHMED

ORDER
19.10.2005

The assessee's appeal filed before the Income Tax Appel

Tribunal, Delhi bench was disposed of by the Tribunal by order de
4.10.2004 holding that since payments towards ESI, provident fund :
sales tax had ﬁot been made by the assessee the same could not
allowed under 'Section 43B of the Income Tax Act. This position
appears, was accepled even by leamed counsel appearing for the asses
who had filed an application seeking an ad-interim stay but since the o
issue that arose for consideration in the stay application and the app
was whether the stamtory payments had becn’ madec, the appeal itself w

deemed 1o have been finally heard for disposal. Some time after
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disposal of the appeal, the assessee appears to have made miscellane
application No. 573 before the Tribunal seeking rectification of the o,
passed by the Tribunal. The application proceeded on the basis tha
4.10.2004 the Tribunal had heard arguments only on the stay,applica
and nowt the appeal. An affidavit sworn by one Shri Avtar Singh,
partner of-the respondent-assessee lestified that the appeal had not b
argu;d by the assessee's counsel Mr.Pradeep Dinodia and that
arguments in the case were limited to the application for an ad-inte
sta;v. It was further contended on behalf of the assessee that |
provident fund and other statutory dues had been deposited by
assessee in time and that evidence regarding the said deposit had b
fumish;d before the Assessing Officer. Co1;ies of the said material w
according to t’hp application, filed even befb}e the Tribunal which
gone unnoticed by the Tribunal.

The Tribunal has by its ordef dated 13.1.2005 disposed of

above application for rectification but instead of rectifying the order to

- extent prayed for, it has recalled the order itself. The present appeal f

by the revenue assails the correciness of the said recall.
Appearing for the appellant, Mr,Goel strenuously argued that w

the rectification application was maintainable, the Tribunal had no po
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to review its order or to recall the order already made in its entirety.
submitied that the Tribunal had specifically recorded the statement n
by Mr.Pradeep Dinodia counsel for the respondent assessee that
appeal itself be taken as having been heard for final disposal.
statement was, according to Mr.Goel, never retracted by Mr.Dinodia
was any affidavit swgm by the learned coun}sel. filed in support of
applféation seeking rectification. He submitted that the order passec
the Tribunal was without jurisdiction no matter the Tribunal had mad
observation that the disposal of the appeal was under s
raisconception.

On behalf of the respondent, it was on the other hand arguec
Mr.Gupta that the affidavit filed by Mr.Avtar Singh, the partner of
assessee, supporied the assessée's\ case that the appeal was never arg
for final disposal and that the order of the Tribunal dated 4.10.2
disposed of the appeal under some misconcéption. He submitted that
Tribunal had by recalling the order corrected a mistake commitied by -
the interest of doing substantial jusli_ce berween the parties and this C
need not interferc with the said order specially when all that the re
implied was that the Tribunal would go into the question whether

additions under Section 43B could be made on account of statutory d
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shown as payable but not actually paid within the period allowed for
same.

The question of law thai falls for consideration in the light of
submissions made at the bar is whether the Tribunal could have in
facts and circumstances of the case recalled its order dated 4.10.2G04.

is common ground that the Tribunal does not have the power to review

— -

orders. Any such power cannot be said to be inherent. It is exercisa

only if validly conferred by the statute. Independent of the power

review, there is no other power io which Mr.Gupta, counsel for
respondent-assessee could draw our attention to justify the order of rec

The impugned order is, therefore, in excess of the powers available to

.Tribunal.

That apart, the appeal had been disposeq of on the basis ¢
specific statement made on behalf of the assessee by its coun
&Ir.Pmdeep Dinodia that the appeal t.léelf ccml& te treated as having bx
heard for final disposal. That statement has been recorded by the Tribu
in its orde( dated 4.10.2004 and has not been withdrawn either tefore
Tribunal or before us by Shﬁ Pradeep Dinodia by filing any affidavit

that effect. The affidavit of Sh.Aviar Singh, one of ihe partners of

~assessee is of no help. It does not state that Shri Singh was presentat |
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time of hearing of the appeal on 4.10.2004, The averments made in
affidavit have been verified on the basis of “best of information |
knowledge” of the deponent. That kind of verification is legally worthl
We are not, therefore, inclined to accept the version given by the asses
in the application that the appeal had not been heard for final disyx
with the consent of Shri Pradeep Dinodia, its counsel. That being so,
ver;) basis on which order dated 4.10.2004 has been recalled by

Tribunal gets knocked out.

Learned counsel for the assessee, then submitted that the set
aside of the impugned order passed by the Tribunal should not take av
the assessee's right to seek rectification of the order, if otherv
permissible under law. He submitted that he had produced evide
before.lhe Assessing Officer as also before the Tribunal demons.ca
that statutory payments had been made witliin the time stipulated for
same. The non-consideration of the said material would according to
teamed coun.sel make out an excellent case for rectification. HF submi
that the respondent-assessee be given liberty to file a fresh application
rectification of order dated 4.10.2004. Mr.Goel fairly conceded that
seiting aside of the impugried order cannot prevent the assessee fr

filing a fresh application for rectification of the order of the Tribu
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dated 4.10.2004,

In the circumstances, therefore, we allow this appeal set aside
order dated 13.1.2005 passed by the Tribunal with the observation that
assessee shall have the liberty to file a fresh application for rectification

%, ]
€ so advised. No costs.
U]
T.S. TBAKUR, J
BFADAR DURREZ AHMED, |
OCTOBER 19, 2005
ga
\a
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