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IN THE HIGH COURT OF DELHI

ITA 330 of 20056

Date of decision ; 10" May, 2005

Commissioner of Income Tax -..Appellant
through: Mr.Sanjiv Khanna,
Advocate.
Versus

M/s.Fujitsu Ltd. Japan ....Respondent
through {'Mr.Manu K. Giri
veeates ’

CORAM :
HON'BLE MR. JUSTICE SWATANTER KUMAR

HON'BLE MR. JUSTICE MADAN B. LOKUR

1. Whether reporters of local paper may be allowed
to see the judgment?

2. To be referred to the reporter or not?

3. Whether the judgment should be referred in the
Digest?

SWATANTER KUMAR, J.

For orders see ITA 308/2005.
SWATW J.
},\‘_a_d.ﬂg- W
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rds



= =

= L=

" ‘ ‘ . ~ 2005:DHC:10719-DB
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In the casc of M/s.IHI Co.Ltd., which is a Company si>tuatcd at
Tokyo in Japan and has Uals;)‘h ioﬁ’lce in India. u:hich'startcd on
| 22™ August, 1997, after scf:klng‘ [;rzxinliusslon of the Reserve Bank of
India, a survey operation was unidertaken under scétion 133A of the
Jncome-tax Act, 1961 fhereinafer referred to as ihe, Act) at the
premises of the Company’ on 1‘;'*%““ Novemher, 1998. During the

[l

coursc of survéy opcration, it was fgund that the Compan); has not
deducted and not deposited tax!on' ccrtain salary ]:;aymenls made
to Its cxpatriatec employcces fo;' the services rendered in India.
Since thc cmployecs were rendering ?en-‘iccs in India, the salary

and allowances pald to them outside hfljdia for the services rendered

I

in India, were chargeable to tax in India in view of the explanation

to scction 9(1){i) of the Act. Upon Hscrul'my, the returns of the

Company were reviscd and thc'Comﬁzmy paidﬁad'dlticpmal incomce-
tax of Rs.8,57,388/- for the financial ycar 1997-98.  Besides
making this addition, vide his q;dcf\dﬁzl'ﬂd“qZS‘“ July;, 2000 the Joint
Commissioner of Incomc-tax :f,lso“ irhposcd penalty of the said
amount updcr section 271C of thc Act bﬁlri‘g the amount cqual to

the amount of tax which the as:‘.acsscei“%Complany failed to deposit in
! [

time, as pcrrl the provisions of the Act. The appeal of the assessce
i 1 i )
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M/s.Fujitsu Ltd. Japan ...Respondent
throu.gh :Mr.Manu K Giri,
} Advocate.

"‘ ITA 342 of 2006

N ,ﬂ Commissioner of Income Tax \ ....Appellant
through Mr. Sanjw Khanna.
1 : | -Advocate.
Versus o - :
"7 M/s.Fujitsu Ltd. Japan : | ....Respondent
u ‘_ | ~ “hrough :Mr Manu K.Giri,
by ' i Advocate.

-T2

AN CORAM :'

i ‘ HON'BLE MR. JUSTICE SWATANTER KUMAR "
. HON'BLE MR. JUSTICE MADANB IDKUR i

i |
. . + v ’E .

i‘ 1. " Whether reporters of local papcr;may be allowcd
;.L ©to sce the judgment‘? oy (

e e

[ b 4

g 2. To be referred to, thg rcporl(‘r, or not?

|
l

;!7: [ 3. . .Whether thcjudgmcntshou]d bc,rcfcm.d in the

| . Digest? =
| : ) ' ! ﬂ
. !; . o -
o SWATANTER KUMAR, J. (ORAL) o
. e nn )

NI We have heard lcamcd counscl for the appt,liant at somc

ﬂ

!

length. By this order, we would djspose of the above referred elght

M

Income-tax Appeals a's' they arise from common order of the

R

Income-tax Appellate Tribunal ba'.scii_ upon somcwhat similar facts.

-

@
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against this order was dismissed be thic Commissioner of Income-

tax vide order dated 28" August, 2000.  The order of the
Commi ssionf:r Income-tax (Appciali ‘-'wz"ls sct aside by the Income-tfax
Appcllate Tribunal by rclétyirig upo“ni thc \farloué juc{ingumer"lts of this
Court as well as the Su;;reqie Cou& ani:l held as ur;‘dcr“ l:-

. .

I
» i o ' ] [}

. ) ] v
* “8. In our opinion, the facls involved in the present casc
are similar to the facts involved in the' aforesaid two cases
+ decided by the Tribunal and sirﬁic"e the period involved in
the present case s (nancial "year, 1997-98 when the
confusion was still prevailing, about the ¢xact obligation
of the non-resident ‘companies in the matter under
*_consideration as narrated in the case ‘Fuji Bank Lid.
(supra), we are of the view that the said decisions of the
Tribunal have direct app.ication in the present casc. ~ As
no other contrary decision, of the Tribonal or :ﬁn'y High
Gourt or Supreme Cour} has béen brought 1o our notice
© by the learmed DR, we sespectfully follow the aforesaid
decisions of the Tribunal and hold that the belie€
cntertained by the assesst.c company that salary paid to its
expatriate employces ountside India for servides rendered
in India is not laxabl¢ in [ndia and that no tax is
deductible from such sa.ary, was a bona fide belief and
the same coupled with the fact'that such tax was finally
paid by it alongwith intercst thercon constituted a
reasonable cause for its failure to deduct and pay the same
in time as requircd by Section 192. We, thercfore, cancel
the penalty imposed by, the r\l‘ ws.271C and confirmed
by the leamed CIT (A).” ,

Similar arc the facts in relation to Fujitsu Ltd. Japan,

which Is again a non-rcsident Company. It had also dcputed its

ITA 308/2005 ' Pg. 5 of 10
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cxpatriates for rendering services In India. Certain pavments were
made to thcse employecs overscas. :According io the assessce, it
bonafde believed that such'payments arc not liablc to tax in India.
However, the Asscssing Oﬂiccﬁ hcld ?to thc contrary and directed
paymecnt of additional tax tﬂo the exicut of Rs.6,64,50,880/- vide

order dated 14 December, 1€98.  Demands for the other years
\ !

" were also raised and the peroc in question was taken to be for the

i n

financial ycars, 1987-88 fo 1993-94. ' Penalty under section 271 of
the Income-tax was imposed upon the !:Company to the extent of
Fl::*..97,47,25(:i/i by thc Joint bomn%sgioncr, of Income-tax. The
assesse¢ preferred an appeal against the said brdcr which was

dismisscd by thc Commissioncr of ;.lncomé-'ta'x [Appcals) vide order
|

i
)
t

_ . b
dated 31* July, 2001. The Incomic-tax Appéllatc T rlbu‘nal from thce
b
Sccond Appcal prcfcrrcd by thc asSESSCe accep%rd thc appeal and
o o
set aside the penally lmposcd upon assessece undcr section 271C of

t
3

the Act while holding as under :- [ « ' = !
\ ' ? n; ’ b A |

6. During the COUI‘:C of hcarlng bcforc us,

the Ld. Counsel of the assessee argued that

in so far as mlanclal ycars 1987-88 and

1988-89 were concemed; no penalty could

bc imposed bccausc provisions of Section

271 C were no% on’ statute book for those

asscssment ycars. In support of these

TTA 308/2005 e Pg. 6 of 10
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contentions: he placed ‘rellance on  the
judgment of Hottble Detht High Court in the
case of CIT(TDS) Vs. M/s.Hitachl Ltd.,
Japan by way of judgment dated 28"
August, 2003 in March in JTA No.455 of
2003. He also relied upon the order of TTAT
Delhi Bench dated ‘267 March, 2003 in 1TA
Nou.324/D¢l/2002 thal had been the subject
matter of the aforesaid | 1dgement of Hon'ble
Delhi High Court. On merlfs of the case,
the Ld. Counscl plgced rellance on the.
judgment of the Hon'ble Delhi High Courdt.
On merts of the case, the Ld. Counscl
placed reliance on {he judgment of the
Hon'ble Dethi High Court in the casc of CIT
Vs. Jtochu Corporation reported in 268 ITR
172 (Dethi) add thef judgment of Hon'ble
Delli Bigh Court in the casc of CIT Vs.
Mitsul and Company Ltd. being the
judgment daterl 6" May, 2004 in ITTA No.87

of 1999. !

3. The 1d. I;'}R aré.xcd that the asscssce
could not claim reasonable cause on the
ground of having madc payments - of
shortfall in deduction of tax at source along
with interest u/s 201(1A). It was only
when the su.vey was conducted by the
Department toat the assessec had madc
such payments. -‘ { ‘.

4. We have ‘carefully considercd the rival
submissions.  Respectiully following the
judgment of the Hon'ble Delhi High Court
relied upon by the 1d. Counsel for the
asscssee, we order delction of pcnalties u/s
571 C and allow all the appeals as
mentioned abovc filed by thc assessee.”

! |
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We arc of the éons!dcred vi%:w that no question of law
much less a substantial question of law atiscs for consideration in”
the present appeals. Thce lnconz:c-tﬂa‘tAppcllatc 'I‘rlbuné] has rclicd
upon various jtidgmcnts of this dour'tfz;ulld in any casc Similar ordcrs
passed by: the Income-tax Agpcllaté Tril::dnal have not Dbcen
intcrferred bf},rﬂd:lf‘fcrwcntu Bcnches? ol} gus.Clou;:t[ as thné aqu(:slion Is
squarely a.ng.wercd and is well settled 1"r§ law. Réfererice can be
madc to thle judgment of thiss Courﬁt' even In the case of ITA

284/2005 titled _CIT Vs, Hitacki Ltd. decided on 27% Aprl, 2005
r L i

where the Court held as under :- v~ y
‘T’, ey e : i '
! v '

t

“Tt. 1s not necessary for uUé to notice the merit.
or otherwise of .the contentions raised before -
us in any greater deiail.. Suffices it o note
and which is fairly poinied out by the learned
counsel appearing for Revenue Department
that the mn;‘.mveréy' in the present case is
'squarely covered on finding of fact as well as
on question of law by a judgment of this
Court in the case of Commissioner of Tncome-
tax Vs. ITOCHU Corpn. 268 ITR 172, .In that
case, the Court held that finding relation 1o,
the fact whether the assessee acted bona fide
was a finding of fact arid the assessee had

paid the tax ‘in teims of law subsequently.
On such Hinding ¢f fact, the Tribunal was
justified in deleting the penalty and it would
not give rise to a substahtial question of law
unless the findin recorded was patently
perverse. In this very judgment while relying
upon in the Division Bench judgment of this

ITA 308/2005 Pg. 8 of 10
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Court in the oaqe of Woodward, Governor
India (P} Ltd. Vs. CIT (2002) 253 ITR 745, ihe
Bench also noticed that whether there was
rcasonable caus: or not for the assessee not
to deduct tax at source, I1s a question of fact
which has to be dctelimmcd by the Tribunal
and normally would not give rise to a
question of law. Wj th. respect, we would
adopt the reasoning of the Division Iench in
the CIT VS.ITOCHU Corpn. (supra). In the
present case, the Tribunal has come to a
finding of fact that th¢ reasonable cause can
be reasonably said to be a cause which
prevents a man of average intellignnce and
ordinary prudence, .acting under a normal
circumstances witnout negligence or inaction
or war. of bonafide. h It ‘then recorded a
definite finding that'the act on the part. of the
assessec was bonafide and it acted under a

reasnnable bc]ici f
f "

We find no merit in this appeal as no
substantial question:of law ariscs- for consideration in
this appeal. anmwtcd" |

2
) t . *

a
i

Thc abovemcntione’i rc:lasoning Is squflmly applicable to
thc racts and clrcumstances- ko:f thcr prrn:scnt casc and the intent of
the asscsscc has bccn hclc tca) I;c;bonaf;dc bv thc Income-iax
Appc.llatc ’I‘ribunal which Is a ﬁnal fa::f ﬁndjng forum and as such

L
b 4 .

"We sce no reason to issue noﬂce in th(.sc appeals as,no question of

law, much less a substantial‘ 'question pf_' law ariscs for

[TA 308/2005 . Pg9ofi0
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L (JUDGE)

May 10, 2005 e :
rds , . ;
Certificd that the corrected copy of the judgment
has been transmitted in the man Server. " .
i ’
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|
|
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