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THE HIGH COURT OF DELHI AT NEW DELIHI

W (C] No 5759/2002

Judgment delivered on 05 10 2004

M/S AMITY HOTELS PRIVATE LIMITED . Petitioner
- VErsus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL

. Respondents
Advocates who appesred in this case-
For the Lt utiont Mr 1 awan ¢ haudhary
For the Respondents Mr R D Jolly with Mr SC Sharma anr Ms Rashmi
Chopra
WITH
WT [C} No 5761/2002

M/S RISHABH MERCANTILE PRIVATE LTD .. Pettioner

- Versus -
THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &
OTHERS Respondents
Advocates who appeared in this case:
For the I« nuoncr Wi t awan Chaudhary
For the Respondents Mr R D Joliv with Mr S C Sharma and Ms Rashm

Chopra

WITH

W [C) No 5762/2002

M/S ISHA MERCHANTS PRIVATE LIMITED .. Petitioner

- VEersus -
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THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

OTHERS Respondents
Advocates who appeared in this case:
For the |« Lionr Mr | awan C haudhary
For the Respondents * Mr R D Jolly with Mr SC Sharma and Ms Rashmi
Chopra
WITH

WP [C) No 5763/2002

M/S KESHAV TRADING COMPANY PVT LTD .. Petiioner
- Versus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

OTHERS Respondents
Advocates who appeared in this case:
For the feutoner Mr t awan Chiaudhary
For the Respondents * Mr RD Jally with Mr SC Sharma and Ms Rashmi
Chopra
WITH

WFT {C} No 5768/2002

M/S ISHA OVERSEAS PRIVATE LIMITED ...Petitioner
- VErsus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

OTHERS Respondents
Advocates who appeared in this case:
roi the eliuon r Vir } awan ¢ haudhary
For the Respondents Mr RD Jolly with Mr SC Sharma and Ms Rashmi
Chopra
WITH

WP [C] No 57693/2002

M/S ISHA MARKETING PRIVATE LIMITED . Petitioner
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- Versus -

THE COMMISSIONER OF INCOME-TAX, DELIII CENTRAL &

OTHERS Respondents
Advocates who appeared in this case:
For the Peiuoncr Mi | awan Chaudhary
For the Respondents Mr R D .Jollv with Mr SC Sharma and Ms Rashmi
Choprsa
WITH

WP {C) No 5770/2002

M/S PRADEEP MERCHANTS PVT LIMITED . .Petiioner
- VETSUS -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

OTHERS Respondents
Advocates who appeared in this case:
For e Feutiuner M | awan ¢ haudhary
For the Respondents * Mr R D .Jollv with Mr SC Sharma and Ms Rashmi
Chopra
WITH

WP {C)} No 6104/2002

SHRI GULSHAN KUMAR JOLLY ..Pctitioner
- Versus -
THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &
OTHERS Respondents
Advocates who ared in this case:
For the Peutioner Mi awan Chaudhary
For the Respondents * Mr R D Jolly vith Mr S C Sharma and Ms Rashmi
Chopra
WITH

WP [C) No 6105/2002

B
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SMT NEELAM JOLLY . Jcttioncr
- VEI'Sus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

OTHERS Respondents
Advocates who appeared in this case:
For the I etiuoner Wi 'awan ¢ haudhary
For the Respondents Mr R D .Jolly wvith Mr SC Sharma and Ms Rashmi
Chopra
WITH

WP [C} No 6107 /2002

SHRI GULSHAN KUMAR JOLLY . .Pctiioncr
- VEIrsus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

OTHERS Respondents
Advocates who appeared in this case:
Foi the tetiboner Vi 1 anan Cnaudhary
For the Respondents Mr R D .Jolly wvaith Mr SC Sharma and M< Ra<hmi
Chopra
WITH

WP (C) No 6108/2002

SMT NEELAM JOLLY .. Pettoncer
- Versus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

OTHERS Respondents
Advocates who appeared in this case:
For the tentioner Mr I awan ¢ haudhary
For the Respondents Mr R D Jolly with Mr SC Sharma and M< Reshmi
Chopra
WITH
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WP {C) No 6407 /2002

M/S DIAMOND PROPERTIES PVT LTD .. Petitioner
- Versus -
THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &
OTHERS Respondents
# vocates who e n this case:

For the t«mones M1 1 awan t naudhary
For the Respondents Mr R D) .Jolly waith Mr SC Sharma and Ms Rashm

Chopra

WITH

WP {C) No 6423/2002

M/S EXPRESS MARKETING PRIVATE LIMITED . Petiioner
- VErsus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

7 OTHERS Respondents
Advocates who appeared in this case:
For the eunoner Vi 1 awan € haudhary
For the Respondents Mr R D Jolly with Mr SC Sharma and Ms Rashmi
Chopra
WITH

WP (C) No 6424 /2002

M/S DIVYA JYOTI CONSTRUCTION PVT LTD . Petitioner
- versus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &
OTHERS Respondents

Advocates who eared in this case:
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For the Petitioner * Mr Pawan Chaudhary
For the Respondents . Mr RD Jolly waith Mr S.C. Sharma and Ms Rashmi
Chopra
WITH

WP {C] No 6425/2002

M/S BANKE BEHARI HOTELS LTD .. Petitioner
- VEersus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

OTHERS Respondents
Advocates who appeared in this case:
For 1l Feutione 1 Mr lawarn Chaudhary
For the Respondents Mr R} Jolly with Mr SC Sharma and Ms Rashmi
Chopra
WITH

WE {C) No 642672002

M/S AASHRAM ESTATES PRIVATE LIMITED ..Petiioner
- VErsus -

THE CCMMISSICNER OF INCOME-TAX, DELHI CENTRAL &

OTHERS Respondents
Advocates who sppeared in this case:
For the letiomkr Vir | awan ¢ haudhary
For the Respondents *+ Mr RD Jolly with Mr S C Sharma and Ms Rashmi

Chopra

WITH

WP {C} No 6427/2002

M/S ANNAPURNA COLONISERS PVT LTD Petiioner
- versus -

B
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THE COMMISSICNER OF INCOME-TAX, DELHI CENTRAL &
OTHERS Kespondents
Advocates who appeared in this case:
For the Peutioncer Vir t awan ¢ haudhary
For the Respondents * Mr R} Jolly waith Mr SC Sharma and Ms Rashmi
Chopra
WITH

WP (C) No 3749/2003

M/S SAHIL FARMS PRIVATE LIMITED ...Petitioner
- VETSIS -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

ANR .Respondents
Advocates who appeared In this case:
For the Totitioncs Mr | awan  haudhary
For the Respondents * Mr R D .Jollv mith Mr S C Sharma and Ms Rashmi
Chopra
WITH

WP {C} No 3750/2003

M/S SWING ESTATES PRIVATE LIMITED .. Petitioner
- VErsus -
THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &
ANR Respondents
Advocates who sppeared in this case:
For the Peutionc r Nr t awan ¢ haudhary
For the Respondents * Mr RD Jolly with Mr SC Sharma and Ms Reashmi
Chopra
WITH

WP [C) No 3751/2003

M/S SEEMA MERCANTILE PVT LTD . Pettioner
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- Yersus -
THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &
ANOTHER Respondents
Advocates who appeared in this case:
For i bouboner Vi 1 awan ¢ haudhary
For the Respondents + Mr R D Jolly with Mr S C Sharma and Ms Rashmi
Chopra
WITH

WT (C} No 3752/2003

M/S ROHIT FARMS PRIVATE LIMITED Petitioner
- Versus -

THE COMMISSIONER OF INCOME-TAX, DELHI CENTRAL &

ANOTHER . Respondents
Advocates who appeared in this case:
For the Letiivner Vi1 } awan ¢ haudhary
For the Respondents Mr R.D .Jolly with Mr SC Sharma and Ms Rashmi
Chopra
WITH

WP [C) No 3756/2003

M/S SWING SECURITIES PRIVATE LIMITED .. Petitioner
- versus -

THE CCMMISSIONER OF INCOME-TAX, DELHI CENTRAL &
ANOTHER Respondents

Advocates who appeared in this case;
For the | euttoner Ar | awan Chraudhary
For the Respondents Mr RD Jolly waith Mr SC Sharma and Ms Rashmi

Chopra
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CORAM:-

HON'BLE MR JUSTICE B.C. PATEL. CHIEF JUSTICE
HON'BLE MR JUSTICE BADAR DURREZ AHMED

1. Whether Reporters of local papers may be allowed
to see the judgment? }ﬂ

2. To be referred to the Reporter or not?

3. Whether the judgment should be reported in
Digest?

B.C. PATEL, CJ ([ORAL)

1. These petitions are preferred by different assessces
questioning the issuance of notices by the Assessing Officer
under Section 158 BD of the Income-Tax Act, 1961 (hereinafter
referred to as 'the Act) It transpires that in accordance with the
provisions contained in the Act, namely, under Section 131, the
search and seizure operation was carried out in respect of M/s
Bharat Lottery Agency and its proprietor Shri Praveen Kumar
Jolly on 23 06.1999. 1t is also indicated in the petition that the

residential premises of the said Shri Praveen Kumar Jolly was

searched It is in view of this search and sejzure of the books of

LT

accounts, that a report was submitted by the raiding party. It
transpires that on the basis of this Appreciation Report, action
has been initiated against all these petitioners Section 158 BD

being relevant is quoted hereunder:-

WPC5759 024 0rs W Page No9 of 18
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“Undisclose { income of any other person

158 BD. Where the As<essing Officer is <atisfied
that any undisclosed imuome belongs to any
person, other than the person with respect to
whom search was made under section 132 or
whose books of account or other documents or
any assets were requisitioned under section 132A,
then, the books of account, other documents or
asscts seized or rcquisitioned shall be handed
over to the Asse<eing Officer having jurisdictinn
over such other person and that Assessing Officer
shall proceed under section 15RRC against such
other person and the provisions of this Chapter

shall apply accordingly ”
2. The Assessing Officer, if he is satisfled that any
undisclosed income belongs to any person other than the person
in respect of whom the search was made under Section 132 or
documents were requisitioned under Section 132A, then, such
documents are to be handed over to the Assessing Officer having
jurisdiction for initiating proceedings under Section 158 BC of
the Act In the instant case, it is submitted that there was the
same Assessing Officer who assessed all the petitioners.
3. So far as the procedure for block assessment is
concerned, one will have to refer to Section 158 BC of the Act
The relevant portion of Section 158BC is reproduced hereunder:
“158BC. Where any scarch has been conducted
under section 132 or books of account, other
documents or assets are requisitioned under

section 1324, in the case of any person, then,--
(a)  the Assessing Officer shall--

bl
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f) in respect of search initiated or
books of account or other
documents or any asscts
requisitioned after the 30" day of
June, 1995, but before the 1™ day
of January, 1977, =erve a notice to
such person requiring him to
furnish within <uch time not being
less than fifteen days,

{if) in respect of search initiated or
booke of account or other
documents or any assets
requisitioned on ar after the 1* day
of January, 1977, serve a notice to
such per<on requiring him to
furnish within such time not being
less than fifteen days but not more
than forty-five days,

as may be specified In the noflce a
return in the prescribed form® and
verified in the same manner as a return
under clause ) of sub section (1) of
section 142 seltung forth his  total
income including the undisclosed
income for the biock period

XEXX  XXXX XX XXz ozt
4 Reading the aforesaild provision, it is clear that in view
of Section 132, a search must have been carried out or books of

accounts or other documents or assets must have been

requisiioned under Sectiom 132A of the Act. Section 132
requires that the officer mentioned therein must have “reason to

believe™ that the person concerned despite issuance of notice has

83 Sec rule 12(1A) and Form No 2B W
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failed to produce or cause to be produced bocks of accounts or
other documents as reguired by such summons or notice We
are not discussing the entire scheme of this Section because, in
our view, it is not necessary and the relevant part is that there
must be “reason to believe” for initiating acion under Section
132 of the Act.

5. Similarly, Section 132A of the Act requires that the
officer mentioned therein, in consequence of information in his
possession must have “reason to belleve® that the person has
omitted or failed to produce or cause to be produced such books
of accounts, ete. Just as in the case of Secton 132, we are not
discussing the entire section in detafl, but we note that what is
required is that there must be “reason to believe” for initiating
actlon After initiating action in consonance with Section 132 or
132A of the Act, the Assessing Officer can follow the procedure
laid down in Section 158 BC of the Act for block assessment.

6 In the instant case, there was no question of there
being any “reason to believe” that the present petitioners have
warranted the officers to initiate action either under Section 132
or 132A of the Act It is in view of this that Section 158 BD calls
upon the Assessing Officer to be satisfled himself before initiating

action In our view, it is not necessary for the Assessing Officer

WPC5759 02&0rs W Page No 12 of 18
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to record his satisfaction with regard to the person against whom
the action has been initiated under Section 132 or Section 132A
of the Act, but it is required only if action 1s taken against any
other person other than the one covered by Section 132 or 132A
of the Act

7 It was submitted before us that, as stated in the
affidavit in reply, the material was considered for Initiating
action. The relevant portion reads as under -

“The assessee has acquired the following
propertie< -

1/4" share in property located at 5/11 WEA
Karol Bagh for a sum of Rs 1,89,000/-

1/10™ shaie in pioperty located at 9-B, Rajindra
Park for a sum of Rs 9,45,000/-

The following issues with regard to the above need
to be investigated

)  Source of funds for making such purchases,
whether the value of such properties have
been disclosed at the prevaling market rate,
whether any value addition has heen made
to such properties by way of fresh
conetruction/renovation and whether such
property  was commercially exploited to
generafe any income

iy ©On collating information available in the
Appraisal  report alongwith  information
available in IT returns filed in regular
course and looking at the larger pictiire in
totality, it is noted that at least five diffcrent
companies, owned by the dJolly family,
including the asscssee, are operaung from
the same address, e 7B/8B, Rajindra

s
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Park, Pusa Road However, all of them are
claiming separate office and administrative
exponses The _audintdiy  of sudh
expenses needs tn be verfied and whether
any duplicity, with regard to claim of such
expenses, by each of such ecompinies has to
be looked into as n the past sudh v ascs
were  assessed by different assessing
offi. ers

fif) A plethora of other information is also
available from the scized record by way of
papers filed with ROC property tax papers,
details about expenses incurred on
construction-—-renovation etc, which
requires to be collated and compared with
information available in the returns filed by
the assessee in the past Some of it is
verifiable from the record of the Department
but for the rest, an in-depth scrutiny is
required to detect concealment

iv) ‘The issues discussed above need to be
scrutiniced more <o in the light of the [act
that the case of the assessee company has
not been scrutinized in the last five years

Keeping in view the above observations and
prelimindry examination of the <eized
record, proceedings u/s 158 BD of the
Income-Tax Act are ht eby minated against
the assessee company, to carry out detailed
imvestigation ”

8. Before us, the Appreciation Report prepared by the
search party under Section 132 of the Act was also produced
with various annexures for perusal It is in view of this report, it
appears that the Assessing Officer initiated proceedings under

Section 158 BD of the Act From the record, it appears from the

B \
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Appreciation Report that in almost all the cases, what issues
need to be investigated are indicated Over and above, 1t is also
indicated *Some of it is verifiable from our record, but for the rest
and In-depth scrutiny Is required to detect concealment™ It is
further said “keeping in view the above observations and
preliminary examination of the seized record, proceedings u/s
158 BD of the Income-Tax Act are hereby initiated against the
assessee company, to carry out detailed investigation®.

9 The satisfaction is required to be preceded by the
investigation and not that the investigation is required to be
preceded by the satisfaction On behalf of the revenue, our
attention was drawn to a decision of the Division Bench of the

Gujarat High Court in the case of Rushil Jdustries Limited v.

Harsh Prakash: 281 ITR 808, wherein it is pointed out that

satisfaction is not required to be recorded However, it is in a
different context and the Court has clearly indicated so The

Division Bench of the High Court at page 613 has pointed out as

under:-

“* A bare reading of the provisions of Section
158BD {quoted above) would show that for taking
action under the sald section, the Assessing
Officer is merely required to be satisfled that the
books of account or other documents or assets
found in the search show undisclosed income of a
person other than one against whom the search

v
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was conducted  Merely because no books of
account or other documents or assets were found
in the search against the two abovenamed
persons it cannot be sald that no action far
alleged undisclosed income was called for against
the pedtioner under secdon 158BD ~

Thus, it is very clear that satisfaction is required and it cannot
be said that proceedings can be initilated without such
satisfaction. Although, this satisfaction may be on the basis of
material which is seized not from the noticee, but from the other
assessee and against a person in respect of whom action was
taken under Section 132 or 132A of the Act The Court further
pointed out at page 614 as under:-
* This disclosure in the search operations
against the (wo abovenamed persons was a
relevant material for forming of an opinion and
satisfaction that the petiuoner has not truly

disclosed his income and the action under section
138BD was, therefore, called for ™

10. A similar view Is taken in a subsequent decision in the

case of Priya Blue Industries P. Lid. v. Joint Commissioner

of Income-Tax: 261 ITR 618 which has followed the decision

which we have discussed hereinabove
11. In the present case, there is nothing to Indicate that

the Assessing Officer could have formed an opinion and could

4
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have arrived at a satisfaction that the petitioner has not truly
disclosed his income. As we Indicated earlier, that the
Appreciation Report clearly reveals that the Assessing Officer was
called upon to look into it with regard to several entries and the
Assessing Officer in his noting has clearly Indicated that it
requires further investigation, in-depth scrutiny and there is
nothing to indicate he has recorded in writing that he was
satisfied about the action required to be initlated The Assessing
Officer has come out with the version in para 4 of the affidavit in
reply that “there is no requirement under provisions of Section
158BD for recording “reasons to believe” before issuing notice
under the said Section ” Thus, it is very clear that there was no
satisfaction Even it is not stated in affidavit in reply that, that
the Assessing Officer was satisfled and hence issued notice. On
the contrary, it reveals that to arrive at a satisfaction, notice was
issued and that s clear from the affidavit of assessing officer It
may be noted that the property which is referred for iniiating
proceedings has already been disclosed in the return of income

12 In view of what is stated herein above, this Court is of
the opinion that the proceedings are not in accordance with law
and, therefore, are required to be quashed However, it goes

without saying that if there is aWeﬁal, the department can
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take action in accordance with law The writ petitions are

disposed of accordingly.

yoIy

i e e

CHIEF JUSTICE '

Y

BADAR DURREZ AHMED, J
October 0B, 2004

sd
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