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CORAM

HON'BLE THE CHIEF JUSTICE |
HON’BLE MR. JUSTICE BADAR DURREZ AHMED
/

1)  Whether Reporters of local. papers may be allowed
To see the judgment.

") To be referred to the reporter or not? /]

. iif) Whether the judgment should be reported. in the
o Digest?

-

B.C.PATEL. CJ |
N .
Vi AlthEse petitions 'filed by different petitioners raise

common questions and therefore, are decided by a

common judgment. !

2. The contention raised by the petitioners is that an order
made by the Settlement Commission u/s 245D of the
Income-tax Aclt, 1961 (hereinafter referred to as ‘the
Act’) is conclusive under Section 2451 of the Act and it
cannot be rcope;led 'in‘any proceed'i'ngs under the Act, or

any other law for the time being in force.

0 l
3. In all these cases, the applicants in the year 1994( in

January or February) moved an application individually
under Section _:24S-C of the Act. In all these cases, the

Settlement Commission made an order under Section
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by the Settlement Commission, as the same is not relevant

for deciding the:° QPresent ;:ontroversy. After making an

order under Section 245-D(1) of the Act, the Settlement

Commission,.a’fter examination of all the material placed

on rcco;'d and after gi:/ing an opportunity to the applicants
\ .

as contemplated, in' exercise of the power under sub-

section (4) of Section 245-D of the Act, made an order on

N or about 13.5.98. The terms of settlement are placed on

°_I:s\' M‘I’ i '

¢ .+ Teg0Fd:( in CWP No. 3322/2003 at page 73- It is a part of
the order under Section 245-[?(4) at page 53). One of the

terms of settlement i.e. No. 23, refers to waiver of interest
under Section 234.A, 234B and 234C. Other terms of
settlement being not relevant for deciding this petition,

are not referred; to. »

4. It appears that thereafter the Commissioner of Income-tax.
moved an application for rectifying a mistake apparent

from the record before the Sett%ement Commission, inter

alia, stating that the Commission has the power to grant
immunity only from prosecution and penalty and it is not
1

within the ambit of its power to make any order whercby

statutory interest, as provided under section 234-A, 234-
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the income of the assesee or the basis of the record
available before it, the Commission has to levy the
mandatory chargeable tax on such income arrived at byit
and whereve; interest is due and liable under éection
234A 234B and 234C , it has to include the same in the
settlement. A request was made to the Settlement
Commission to recall sub-para (¢) of para 23 of the terms
of settlement order dated 13.5.98 and to issue direction to

include statutory interest due under mandatory

provisions of the Act and to pass further orders. These

applications were filed undér ‘Section 245-F read with
Section 154 of the Act. Show cause notice was issued on
17.3.2003 and "the reply was filed on 28.3.2003.

I
According to the counsel appearing for the parties, on the

same date, the Settlement Commission made an order.

o However, from the record it transpires that in the case of
| | J Capital Cables ( CWP No0.3322/2003), the application

was heard on 24.3.2003 and the order was made on

. 26.3.2003 while in the case of othcr assesses the matter
3 .,
o RN A '
"™~ was heard on 28.3.2003 and the order was also made on

i the same date. - Copies of orders are at Annexure Pl and

i
P2 in CWP 3322/2003. \ﬂQ/ ,
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5.. These petitions are filed againt the order made by the
Settlement Commission rectifying, modify or reviewing
its earlier order and directing that interest either under -
section 234-A, “234~B or 234-C is required to be levied as

in view of the Supreme Court judgment in CIT v. Anjum

M.H. Ghaswala and ors, , 252 l'llR 1, the Settlement

. . ) ] - ) .
Commission has no inherent power of waiver of

mandatory interest.

-

6. It was pointed out to the Settlement Commission that
there is specific bar under Section 245-1 of the Act that
the order made'under sub-secti(_m.(4) of Section 245D of
the Act shall l;e_cc;%;:lusi,ve as to matters stated therein
and no matter covered by such order shall be re-opened
in ény proceedings under the Act or any other law for the

time being in force. It was also pointed out that the

&

Supreme Court in the case of Anjum MH Ghaswala

(supra) has specifically pointed out that the Settlement

Commission” hds no' power to reopen any proceedings

| - . v, ,
-~ utiderthe Act, as its orders in view of Section 245-1 are

conclusive. However, the Settlement Commission in

view of the decision directéd the Assessing Officer to

-, charge interest. vl /
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- 71 Being aggrieved by the aforesaid decision of the
Settlement Commission, the petitioners have contended

before us that 'after the orders made on 13.5.1998, the
Settlement Commission has no power to recall the earlier

order made by it. It was further submitted that the said

order was passed after considering the provisions of law

- and various decisions of the Supreme Court. It was
further contended that i% in some subsequent decision the
Court has held that the Settlement Commission has no
power to waive or reduce the interest, the finality of the

order made by it in 1998 cannot be disturbed after a

period of about four years.
|

8.  As against that, it was submitted by the learned counsel

for the revenue that the powers can be exercised under the

Act for rectiﬁcation. by the Settlement Commission and

the Settlement Commission was within its power to
sy '

rectify the order under Section 154 of the Act.

hi .,
. . s L) n’ ’ .
g~ %te’:r XIX-A refers to settlement of cases. Section

245A provides the definitions. Section 245B makes a

|
) provision for constitution of a Settlement Commission.

bt
)

¥ f LT /? ‘ F . . . . . .
s %ct:on 245BA indicates jurisdiction and power of the




2004:DHC:21002

under certain Hc:ircumstanccs; Section 245BC provides-
i
power to transfer cases. Section 245BD provides for a

decision by a majority.

10. Section 245C indicates the manner in which an
application has to be m;{de for settlement. Section 245D
refers 'to proceedings after receipt of the application.
Section ZQSDD provides for power of Settlement
Commission for ‘provisional_ atltachment to protect the
revenue. Section 245E provides for power of the

Settlement Commission to reopen completed proceedings.

Section 245-G provides for inspection. Section 245H

o
-

rN Wﬁrﬁﬁi&és for power of the Settlement Commission to grant
immunity frqm prosef:ution and penalty. Section 245-1
mandates that the arder of the Settlement Commission

shall be conclusive. Recovery of sum due is provided

under Section 245-J of the Act. Subsequent application
:*L’fﬁM&Et’{lér;ént in cases arc barred as per Section 245-K

and Section 245-L indicates that procecdings before the

Settlement Commission arcjt'ldipial proceedings.

11. Thus, reading all these Sections, it is very clear that a

separate chapter is provided for the Settlement
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complete code for settlement. Sub-clausc(d) of Section

245-A refers to Income-tax Authority, i.e. an Income-tax

Authority specified in Section 116 of the Act. The

Settlement Commission is defined in sub-clause (f) of
Section 245-A of the Act. Section 116 of Chapter XIiI
refers to Income-tax Authority. It refers to all authorities
right from Income-tax inspectcl)r to Central Board of

Direct Taxes. However, the Settlement Commission is

not included ' in “iSection 116 ofthe Act. Section

117 refers to appointment of Income-tax authorities.
Section 118 indicates the control of Income-tax
- authorities with the Board. Section 245B empowers the

i

Central Govemment'to constitute a commission.

12.  Section 245C of the Act specifically mandates the

Settlement Commission to have a case settled and dispose

Yy '
F . . 4 ‘ L W-: :I.’ 4 ] . . ]
: = "<t ofin the manner provided ‘hereinafter’ meaning thereby
| . |
. that the case .has.to be disposed of in the manncr

"

I . . . I

?, ] _ prescribed in this chapter only.

1‘ ‘ ! \\l M‘-/’ . '
' 13.  Under sub-section (6) of Section 245D of the Act, terms

;1 of settlement include any demand by. way of tax, penalty

; or interest, the manner in which . any sum due under
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states that the settlement shall be void if it is obtained by

fraud or misrepresentation of facts. On failure to pay tax

payhable in pursuance of an order under sub-section 4)
within 45 days of receipt of copy of order or where the
Commission has extended the time limit for payment of
such tax or has allowed instalments for payment thereof,
the assessee shall be liable to pay simple interest @ 15%

p-a. on the amount remaining unpaid from the date of

expiry of the period.
|

14.  In case the settlement becomes void under the said sub-

section(6), the matter shall be deemed to have been

L}

revived from the stage from which the application was
allowed and the income-tax authority concerned, may,

notwithstanding anything contained in any provisions of

b N, N .
s« 'thesfict, complete such proceedings at any time before the

L‘-K

expiry of two years from the end of the financial year in
which the settlement becamée void. It is in view of this
when fraud or misrepresentation of facts are found, then
in that case only the assessing officer shall have to
proceed and will have to complete the assessment within

the period as' indicated therein, Section 245-E also
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! ~§:p,_@glete':‘d under the /'\ct by any income-tax authority
prior to making an application under section 245-C of the
Act. However, the same is required to be .opened in
concurrence of the assessee in passing the order thereon
as it thinks fit. Section 245-1 is specifically incorporated
in the Chapter to make the order of settlement under sub-
section (4) of S.eéti;)ixl. 245D of the Act to be conclusive in

regard to the matters stated therein. It further states that

no matter covered by such drder shall, save as otherwise

provided in this Chapter, be reopened in any proceeding

under this Act or under any other law for the time being in

force.

¥

I'5, In view of the provisions contained in sub-section (6) of

' -

o ~ ' M A V
Section 245D, 245E and 245-], it was submitted that the

Settlement Commission aﬂerlpassing the settlement order
becomes functus officio, as-it has no power to reopen the
same in any proceedings under the Act, namely
proceeding under Section 154 of the Act. Section 2451
specifically prc?vides that it can be reopened only in the
manner indicated in this Chapter. According to the
counsel for thé p‘etitioners, the settlement c;m be

reopened only under sub-section (6) of Sgction 245D of
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16.© However, it was contended on behalf of the revenue that

under Section 245F(1) the Settlement Commission has all

A

the powers whith are vested in the income-tax authorities.
. The Settlement Commission will become an income-tax
authority and will be in a position 1o exercise the power

under Section 154 for rectification. Section 245F refers to
I

4

power and proceedings of the Settlement Commission for

.‘Q
o

"

making an order of settlement as per Section 245D of the

. . - o

' Act. i

17. A careful perusal of sub section (2) of Section 245F

would indicate that until an order is passed under sub-
i

section (4) of Section 245D subject to the provision of
sub-section (3)of Section 245D, the settlement
commission will have exclusive jurisdiction to exercise

the power and perform the function of an income-tax

|
~ authority under the Act in relation to the cases. This

N . -
makes it clear, ‘thatl,.the powers which are vested in an

. income-tax authority under the Act are required to be
» ., | i
o A H
RN A .
%>~ exercised over the matter which is pending before a

Settlemént Commission and it is the Settlement

J } . . » * -
Fommission which will have exclusive jurisdiction to

h ]
bl

exercise the powers and perform the function of an
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section (4) of Section 245D of the Act. After the order is
made under sub-section (4) of ?ecti;)n 245D of the Act,
the CommissioL will have no jurisdiction to exercise the
power and perforrh° the function of an income-tax

authority.

. ' ) | ) X
18, On behalf of the revenue, it was submitted that exactly in
a similar situation an order was made under Section 154

of the Act withdrawing the reduction or waiver of interest

granted by a S;:tt.lement Commission under section 234A,
234B and 234C of the Act while ;;assing an order under
Section 245D(4) of the Act. The assessee moved the High
Court under Artlcle 226 of the Constitution of India
(Sanjaybhai.R. Patel v. Assessing Officer, 135 TAXMAN
210). The Court held that it was a mistake apparent from
the record and the said mist_ak? was rightly rectified by

the Settlement Commission while resorting to Section 154

of the Act. A Division Bench in the case of Sanjaybhai R.

1

Patel’s case (supra) accepted the contention of the

revenue that the Settlement.Commission was justified in

taking the view that the order passed under section

-
'

o N MIZ-?&"SDR@) of the Act granting reduction or waiver of

et AAA A14R and 215C of the Act
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suffers from a mistake apparent from the record. In para

37 of the judgment, the Co‘urtqob'served as under:

“However]  éven assuming that the
Commission could cxercise the power under
Section 147, the said power has to be
exercised in accordance with the provisions
contained in Section 147 to 150. Here in
the present case, even without going into
this aspect as to whether the Settlement
Commission has got the power under
§ Section 154 of the Act to rectify its own
) order and if we proceed on that assumption
! that the: Commission could exercise the
power  under Section 154 the said power
has to be exercised in accorlance’ with the

7 Provisions contained in.Secg:ion 154 of the
# Act.” ' :"

X
b hel e . V. :
AN N

19. ~ On behalf of theassessee, it was sui)mitted that the Court

-, has not examinied © whether power under Section 154

sl TR L .
could be exercised or not and without examining the
same has proceeded on the assumption that the

Settlement Commission had such powers.

- 20.  Itis in view of this, in our opinion, this Judgment is of no
] assistance to the revenue as the Court has not come to the
conclusion that the Settlement Commission has the power

i under Section 154(2) of the Act to rectify the mistake.
. | I

2].  The Supreme Court in the CIT v. Hindustan Bulk

.Carriers, 259 }TR 449 pointed ouf,that there is no power
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22. A Constitution Bench in the case of CIT v. Anjum MH

Ghaswala ( supra) has, no doubt, held that the Settlement

Commission in exercise of: its powers under Section

T w/,':‘ I .
. 52‘51)(4) of the Act does not have the power to reduce or

»

waive interest’ statutorily payable under Section 243A,

+ 243B or 243C. The'Court pointed out that there is no
{ . ‘
of _ specific empowerment of waiver or reduction of tax and
S . o
. the settlement will have to be in conformity with the Act

i

-, and not contrary to or in conflict with it.
N A :

23.  The Supreme Court in An}'um Ghaswala ( supra) pointed

out the mode adopted by the Fom.mission by equating

\ itself with the Board for the purpose of exercising the

power under Section 119(2) of the Act. The Board falls

within the ambit of income-tax authority. The Court also

; : examined the question whether the Commission could be
. construed as Board for the purpose of Section 119 or in
the alternative by virtue of Sectior.n 245 F(1) read with
Section 245ASd) read wilh| Section 116 can the

Commission exercise the power

as the Board under
."

Section 119 of the Act. The Court pointed out that power

. ) .
under Section 119 is vested in the Board and the context

st b s e waetad (m the Cammaecinan Lindor
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power under Section 119 could be exercised by the

] =0 v
]

Commission for granting such relief and the Commission
cannot be equatecll with the Board : for exercise of power
under Se“ction'l 19 of the Act. The Supreme Court also
pointed out that “its order ( Settlement Commission’s)
¢ undet. ection 245-1 are conclusive which cannot be

reopened in any proceedings under the act or any other

_ law for the time being in force”. It is in view of this, the
) \,

+ ',1

" Sett ement Commission which has become functus officio

after passing an-order, cannot reopen the case.
|

24, The question when an authority becomes functus officio

and what follows thnereaﬁer has been the subject matter of
several decisions of the Supreme Court. In this context,
the powers to' be exercised by the Collector under the
provisions contained in the Stamp Act came to be

examined by the Apex Court in the case of Government

of Uttar Pradesh and others v. Raja Mohammad Amir

i
Ahmad Khan reported as AIR 1961 S.C.787. In para 6,

the Court pomted out that the scheme shows that where a

person is samply seckmg the opinion of the Collector as to

the proper duty in regard to an instrument, he approaches

o < o s, . N T U [ 1
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effectuating the document or using it for the purpose of

evidence, he has to make up the duty and under Section
32, the Collector will then make an endorsement and the
instrument will be treated as if it was duly stamped from
the very beginning. ' But if he does not want to proceed
further than secking the determination of the duty payablc

then no consequerice will follow and an executed
-j R

Iy

A doment is in the same position as in instrument which is
unexecuted and unstamped and after the determination of
the duty the Collector becon%eso functus officio. It is not
open for the Collector thereafter to  impound the
instrument under Section 33 and to initiate consequential

proceedings. The case of Collector Ahmednagar v.
!
Rambhau Tukaram reported as AIR 1930 Bom. 392 was

also placed before the Court. In that case a certificate of
sale had been sign:ad but the certificate was not duly
stamped which was pointcd out when it was sent to the
Sub Registrar for registration. The Sub Registrar
informed the Judge about it and the Judge got back the
’ ;_Q”c‘é'rtiht'atc;\frorﬁ the purchaser and thinking that he had
power to impound the document and to impose a penalty

asked for the opinion of the High Court and it was held
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25. Inthe instant case, like wise the Settlement Commission

when approached has rendered decision after considering

various aspects of thc matter and the provisions of law.
Thereafter in view of the specific language of Section

245-1, it was not open for the commission to rectify the

order as it became functus officio.
| . )
_g\j i v ‘ ?% " '
. 26. Inview of the Apex Court decision in the casc of Anjum

L=

M.H. Ghaswala and others (supra) tha}, order the made by
!
the Settlement Commission under Sectjon 2451 of the Act
is conclusive and final: Therefore, the same cannot be re-
opened in any proceedings under the Act or any other
law.  Section ]554 could not have becn invoked as
Settlement Commission ceases to be an authority under
the Act after the order is made and can exercise subh

power only if authorised under the Act and under that

X

Ny Chapter only.

27. It is -eledr/that except in the manner provided in the
‘Chapter, the casei cannot be reopened for any purpose
.unless there is fraud or misrepresentation. After the order

is made under sub-Section (4) of Scction 245D it becomes

final and conclusive and the same can be modified only in
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Rg@{:ng the provisions of Section 245F (1) and (2),

Section 245H and 245D(6) it is clear that the order which

has become conclusive as to the matters stated therein,
cannot be disturbed except as provided in this Chapter

and it is not open to reopen the f)roceedings under the

h - ., v, !
/ w._‘provisions contained in the Act. Tile Supreme Court has

specifically pointed out that the orders cannot be reopened

.‘G
t

in any proceedings under the'AcEt or any other law for the
time being in force. It is not possible to accept the
contention raised by the revenue that the Settlement
Commission has all the rights and powers given to the
income-tax aut|!10rity under the Act. The learned counsel
- for the revenue submitted that Section 245F empowers the
Settlement Commission to rectify its order with the aid of
Section 154 of the Act. We have indicated earlier that for

+4 making an order under sub-Section (4) of Section 245D,

LN

the Settlement Commission shiall  have exclusive
jurisdiction to 'exercise power and.perform the functions

as an income-tax authority under the Act.
i

28. It is also required to be noted that the legislature has
specifically provided ‘Section 245D(6) and 245H to

madifv the order made by it on the ground that the order
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non-complianccl of the order of scttlement under sub-
Section (4) of Section 245D of the Act, or to withdraw an
immunity granted under specific provision under Section
245H of the Act. Reading these provisions together it is
not possible to accept the contention raised by the revenue

that the Commission is empowered to rectify the order

under Sectioﬁ 154 of the Act.
v

29. Whenever there is a debatable point of fact which needs
to be investigat'ed or whenever there is an arguable

question of law ol which a final opinion is capable of

being formed either way, a finding of fact or law recorded

one way or the other, even if found to be erroneous

L]

either by a probe into the facts or on account of law
having been settied subsequently would not be available
for change by exercising jurisdiction for rectification of

o"\ . ‘.r‘q ."
¢ w.il§take (inder Scction' 154. Even a mistake of law must

ya

be a glaring one.
|

30. Inthe case of Commissioner of income Tax v. Express

i Newspapers Ltd. reported as (1994) 206 ITR 443, the
effect of the order under Section 245D(4) is indicated. It

was held:-
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that the Commission is empowered to direct
the waiver of penalty as well as interest and
to direct that the tax payable shall be paid in

. prescribed  instalments. It is further
empowered to dircct that the assessec whose
casc has been decided by it shall not be
procceded with or prosecuted under the
Incomc Tax Act or under the Indian Penal
Code or under any other Central Act for the
time being in force with respect to the casc
covered by the settlement. The orders of the
Commission are final, subject of course to
constitutional remedies.”

31. The Apex Courtialso pointed out that Chapter
XIX-A is a part of the Income Tax Act and must
be constru.ed consistent with the overall
scheme and objept. The decision has to be
taken by the Settlement Commission having
regard to all the facts and circumstances before

it, in the light - of the object, purpose and

Al

¢._'sSthei¢ of the 'enactment. The Settlement

Commission’ has to provide for the terms of
settlement including aﬁy, demand by way of
tax, penalty.or interest, the manner in which
any sum due under the settlement shall be
paid etc. When sub-section (6) of Section

i
245D refers to terms of settlement, it should

bBe concetriied 11 A araritratirnal oo ons Fm e e e o
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the terms of agreement, arrangement or

undersigning.

32. Settlement Commission was approached by the
assessee and in accordance with law, the order
+ Was made by the Settlement Commission and
I a" M ,’

the terms of settlemcnt prov1ded mode of
Y payment etc. The Revenue a.ccepted the same
and did not cha.llenge the correctness of the.
order made by the Settlement Commission.
Thus between the assessee and the Assessing
Officer or the Commissioner of Income Tax
when the decision was rendered by the
N Settlemqnt Commission, the matter was settled

VRV A
™ and came to be dlsposed of finally and it could
be reopened ‘in' the manner provided in that

i
Chapter itself or can be reviewed as provided in

v

Al

the Chapter. Having not challenged the said
|
decision and having accepted the same,

because of some decision in fome other case, is

it open for the Revenue to approach the

Settlement Commission, inter alia, requesting
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33. If the order was bad, it was open for the
Revenue to challenge the same in the High
Court. One may not discus$ the scope of res
judicata and the extent of aits'application to the

o =’t:x”:p’;'oc.éedings. As pointed out by the Apex

Court in Express Newspers Ltd.'s and Anjuman

{ Gaswala’s cases (Supra), the order of the

Settlement Qommission being final, subject of
course to constitutional remedies, and having
not challenged, in the opinion of this Court it
would not be open for the Revenue to make an

application under Section 154 of the Act.

h ",
. 'Despité the error of law, for a pretty long period

of about four years, the decision was accepted.
Having not challenged |, the decision and

considering that the same is not prejudicial to

the Revenue, gricvance cannot be allowed to
[}

raised in the manner in which it is raised. 1t

h

was open for the Revenue to challenge the

legality of the order made by the Commission.
Where a party had not appealed or had not

Py . | e ey R, (] nf fhp Settlemcnt
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34.

3

.,! ‘\

35.

CWP 3322/ 20

Commission, it would not ke open to modily

the order under the shelter of rectification.

What is important is that the Settlement

Commission was competent to pass an order

and 'the Revenue as well as the assessee both
accepted the ::orrectness of the decision and
they refrained from challer'lging the order made
by the Settlemént Commission and after
reasonable perio;i having expired one would be
precluded frpm touching the order as it has

become final and conclusive. As pointed out by

o‘}L‘L‘fI' \

the Apex Court in Express Newspapers Ltd.’s

_case, (Suprél'),'” such an order could be

challenged before the éongtitutional forum
only. ,The aeciéion rendered by a competent
forum having jurisdiction” to decide the
disputes, its efficacy would not be impaired
unless the same is challenged and the ord{er is

annulled, modified, reversed etc.

When the Act provides that the order shall be
final and conclusive, the final judgment or the

el Ademicinn of the Settlement Commission
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does not loose its force and as such because in
. f . .
a different case subsequently a view is taken

indicating that the views expressed are wrong.

i

A final decision, however, wrong is still final
{ . "
and its binding force does not depend upon its

correctness.

)
[

36. There must be an end of litigation. | The
Settlement Commission is pi'ovided under the
Income Tax Act for the said purpose. Where the

, , ‘:__%,teq_rjsvafé settled, and after having accepted the
same merely ecause' in some other decision it
is pointed out as to what the law is, it is not

, open to move an application under Section 154

of the Act. When the order .rnade by the

‘_(/ ’ S‘eitfr%gnt ?omm.ission | is made final and

v conclusive and cannot be reopened under any
provisions of this Act or under any other law,

save as otherwise provided in Chapter XIX\-A,

the same is not subject to Section 154 of the

Act.

Q7 Tv view A what io ctatnd hornirmalmaa o medme
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L

Commission in each petition by exercising
# 3

powérs under Section 154 of the Act is quashed

and set aside. No costs.

; e
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