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' CORAM

HON’BLE THE CHIEF JUSTICE

HON'BLE MR. JUSTICE BADAR DURREZ AHMED
!

i) Whether Reporters of local papers may be allowed
To see the judgment.

ii)  To be referred to the reporter or not? /]

i) . Whether the judgment should be reported in the
~ Digest?

<

B.C.PATEL, CJ
-.W . — N
VAl these petitions ‘filed by different petitioners raise

/- common questiqqq and therefore, are decided by a

common judgment. |

2. The contention raised by the petitioners is that an order

made by the Settlement Commission u/s 245D of the

Income-tax Aclt, 1961 (hereinafter referred to as ‘the

Act’) is conclusive under Section 2451 of the Act and it

4 cannot be reopehed .in any proceedfngs under the Act, or

any other law for the time being in force.

,.
3. In all these cases, the applicants in the year 1994( in

January or February) moved an application individually
under Section :245-C of the Act. In all these cases, the
Settlement Commission made an order under Section

245-D(1) on or about 21.4.1995. We are not referring to
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by the Settlement Commission, as the same is not relevant
for deciding the present controversy. After making an
order under Section 245-D(1) of the Act, the Settlement

Commission, after examination of all the material placed

1

! . >\"/’/ ‘ . ) . . .
T %ecord and after giving an opportunity to the applicants
as contemplated, in exercise of the power under sub-

section (4) of Section 245-D of the Act, made an order on

C 8 5

or about 13.5.98. The terms of settlement are placed on
oy T

o/ Y M !

record (in CWP No. 3322/2003 at page 73- It is a part of
the order under Section 245-1?(4) at page 53). One of the
terms of settlement i.e. No. 23, rlefers to waiver of interest
under Section 234A, 234B and 234C. Other terms of
settlement being not relevant for deciding this petition,

are not referred; to.

-4, It appears that thereafter the Commissioner of Income-tax .

J - moved an application for rectifying a mistake apparent

N Ifrom the record before the Sett}ement'Commission, inter
alia, stating that the Commission has the power to grant

immunity only from prosecution and penalty and it is not

within the amb’lit of its power to make any order whereby

statutory interest, as.provided under section 234-A, 234-

‘B and 234-C of the Act is waived or reduced. It was
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the income of the assesee on the basis of the record
available before it, the Commission has to levy the
mandatory chargeable tax on such income arrived at by it
and wherevexi interest is due and liable under Section
A234A 234B and 234C , it has to include the same in the
settlement. A request was made to the Settlement
Commission to recall sub-para (e) of para 23 'of the terms
AN Wt‘fs’f"':ttletnent order dated 13.5.98 and to issue direction to

include statutory interest  due  under mandatory

provisions of the Act and to pass further orders. These

applications were filed under 'Section 245-F read with

Section 154 of the Act Show cause notice was issued on
17.3.2003 and the reply was filed on 28.3.2003.
According to the ;:ounsel appearing for the parties, on the
same date, the Settlement Commission made an order.
- However, from the record it transpires that in the case of
g 4 | Capital Cables ( CWP No0.3322/2003), the application

! was heard on 24.3.2003 and the order was made on

. 26.3.2003 while in the case of other assesses the matter
| ’ \%\:/‘/ / B |
" was heard on 28.3.2003 and the order was also made on

i e

the same date. '~Copies of orders are at Annexure P1 and

P2 in CWP 3322/2003. W

Tarez BAcints

R Tk
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5.. These petitions are filed again$t the order made by the
Settlement Commission rectifying, modify or reviewing
its earlier order and directing that interest either under-
section 234-A, !234~B or 234-C is required to be levied as

in view of the Supreme Court judgment in CIT v. Anjum

M.H. Ghaswala and ors, , 252 I"fR 1, the Settlement

. . i . .
Commission has no inherent power of waiver of

, mandatory interest.

6. It was pointed out to the Settlement Commission that

there is specific bar under Section 245-1 of the Act that
WG / M iy ' : '
the order made 'under sub-section (4) of Section 245D of '
the Act shall be ,,coﬁélusi,ve as to matters stated therein
| ~ and no matter covered by such order shall be re-opened
in ény proceedings under the Act or any other law for the

time being in force. It was also pointed out that the

Supreme Court in the case of Anjum MH Ghaswala

(supra) has speciﬁcallny pointed out that the Settlement

Commission has no' power to reopen any proceedings

~,

AR ‘unider the Act, as its orders in view of Section 245-1 are

conclusive. However, the Settlement Commission in

view of the decision directed the Assessing Officer to

9
i ‘ charge interest. W
i :
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7. Being aggrieved by the aforesaid decision of the
Settlement Commission, the petitioners have contended
before us that ‘after the orders made on 13.5.1998, the
Settlement Commission has no power to recall the earlier
order made by 1t It was further submitted that the said
order was passed after considering the provisions of law
and various decisions of the Supreme Court. It was

\, ' further contended that if in some subsequent decision the

Court has held that the Settlement Commission has no

power to waive or reduce the interest, the finality of the

order made byl it m 1998 cannot be disturbed after a

i

period of about four years.
!

-8. As against that, it was submitted by the learned counsel
Cpe |

for the revenue that the powers can be exercised under the

Act for rectification by the Settlement Commission and

the Settlement Commission was within its power to

rectify the order under Section 154 of the Act.

I /“ ) -/A \.\:’/y/ B N, '
9.~ C%ter XIX-A refers to settlement of cases. Section

245A provides the definitions. Section 245B makes a

! .
- provision for constitution of a Settlement Commission.
Section 245BA indicates jurisdiction and power of the

Settlement Commission. Section 245BB indicates the
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under certain circumstances. Section 245BC provides.
1

|
power to transfer cases. Section 245BD provides for a

decision by a majority.

- 10. Qec/tion» 245C indicates the manner in which an

~
~

application has to be m;':lde for settlement. Section 245D
refers to pfoceedings after receipt of the application.
Section 245DD provides for power of Settlement
Commission for provisional attachment to protect the

revenue. Section 245E provides for power of the

Settlement Coﬁr@iséién to reopen completed proceedings.
Section 245-G provides for inspeétion. Section 245H
provides for power of the Settlemen't Commission to grant
immunity from prosegution and penalty. Section 245-1
mandates that the arder of the Settlement Commission
shall be conclusive. Recovery of sum due is provided

under Section 245-J of the Act. Shbsequent application

b "\,

o \_\’iﬁf#s‘\et‘ﬂéme'nt in cases are barred as per Section 245-K
and Section 245-L indicates that proceedings before the

Settlement Commission are jddipial proceedings.

11. Thus, reading all these Sections, it is very clear that a
separate chapter is provided for the Settlement

Commission and keeping these aspects in mind, we are
!
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complete code for settlement. Sub-clause(d) of Section
245-A refers to Income-tax Authority, i.e. an Income-tax
Authority specified in Section 116 of the Act. The
Settlement Commissior; is defined in sub-clause (f) of
'Section 245-A of the Act. Section 116 of Chapter XIII
| refers to Income-tax Authority. It refers to all authorities

right from Income-tax inspector to Central Board of
' |

Direct Taxes. However, the Settlement Commission is

not included ' in "iSection 116 ofthe Act. Section

117 refers to appointment of Income-tax authorities.

. Section 118 indicates the control of Income-tax
Y A »

\ LAY . .
authorities with the Board. Section 245B empowers the

Central GoVer’nment!to constitute a commission.

12. Section 245C of the Act specifically mandates the

Settlement Commission to have a case settled and dispose
h A \,

N SV SV i, . .
" ~it of in the manner provided ‘hereinafter’ meaning thereby

oo | that the case has. to be disposed of in the manner

. prescribed in this chapter onI)l'. ,

13. Under sub-section (6) of Section 245D of the Act, terms
of settlement include any demand by way of tax, penalty

or interest, the manner in which . any sum due under

[OR ANV S - RPN~ SN LIS WD -

settlement shall be paid and also provides all other

L N . e e . o
1N



2004:DHC:21001

states that the settlement shal] be void if it is obtained by

fraud or misrepresentation of facts. On failure to pay tax

payéble in pursuance of an order under sub-section (4)
within 45 days of receipt of copy of order or where the
Commission has extended the time limit for payment of
such tax or has allowed instalments for payment thereof,

the assessee shall be liable to pay simple interest @ 15%

p-a. on the amount remaining unpaid from the date of

expiry of the period.

14.  In case the setﬁlement becomes void under the said sub-
section(6), the matter shall be deemed to have been
revived from the stage from which the application was
allowed and ‘;he inéome—tax authority concerned, may,

notwithstanding anything contained in any provisions of

A : v . .
- s« thesAet, complete such proceedings at any time before the

expiry of two years from the end of the financial year in

~.
S

/ ) ,which he'settlement became Yoid. It is in view of this
when fraud or misrgpresentation of facts are found, then
in that case o’nly.the assessing officer shall have to

: proceed and will have to complete the assessment within

| the period as | indicated therein. Section 245-E also

- authorizes the Settlement Commission to reopen any

1+
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completed under the Act by any income-tax authority
prior to making an application under section 245-C of the
Act. However, the same is required to be opened in
concurrence of the assessee in passing the order thereon

as it thinks fit. Section 245-I is specifically incorporated

in the Chapter to make the order of settlement under sub-
section (4) of Section 245D of the Act to be conclusive in

= regard to the matters stated therein. It further states that

no matter covered by such order shall, save as otherwise

provided in this Chapter, be reopened in any proceeding

under this Act or under any other law for the time being in

force.

15, In view of the provisions .contained in sub-section (6) of
AN oA |
Section 245D, 245E and 245-], it was submitted that the
Settlement Conihiis"sibh afterlpassi'ng the settlement order
S igbgéaméé' functus officio, as it has no power to reopen the
same in any proceedings under the Act, namely
proceeding under Section 154 of the Act. Section 2451
- | specifically pr(?vides that it can be reopened only in the
manner indicated in this Chapter. According to the

counsel for the petitioners, the settlement. can be

reopened only under sub-section (6) of Sgction 245D of

- " the Act. | | ‘@97
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16. However, it was contended on behalf of the revenue that

under Section 245F(1) the Settlement Commission has all

the powers which are vested in the income-tax authorities.
. The Settlement Commission will become an income-tax |

authority and will be in a position to exercise the power

ﬁnder Section 1_‘54 for rectification. Section 245F refers to

|
power and proceedings of the Settlement Commission for

-}
.~

e ' ' making an order of settlement as per Section 245D of the

Act. |

'
i

17. A careful perusal of sub section (2) of Section 245F
poa ‘

would indicate that until an order is passed under sub-
secti¢n (4) of Section 245D subjéct_ to the provision of
sub-section (3)of Section 245D, the settlement
commission will have exclusive jurisdiction to exercise
the power and perform the function of an income-tax
authority under. the Act in rellation to the cases. This
makes it clear, ‘.that',.the powers \')\/hich lare vested in an
income-tax authc-)‘rity Aunlder; the Act ar}e required to be
exercised over the matter which is pénding-before a

Settlement Commission and it is the Settlement

Commission which will have exclusive jurisdiction to
P l

exercise the powers and perform the function of an

income-tax authority until an order is made under sub-
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section (4) of Section 245D of the Act. After the order is
R A

made under sub-section (4) of Section 245D of the Act,

the Commission will have no jurisdiction to exercise the

power and perform the function of an income-tax

authority.

18, On behalf of thie revenue, it Wasl' submitted that exactly in
a similar situation an order was made under Section 154
of the Act Withdrawing the reduction or waiver of interest
granted by a Séttlement Commission under section 234A,
234B and 234C of the Act while ﬁassing an order under-
Sectlon 245D(4) of the Act. The assessee moved the High
Court under Artlcle 226 of the Constitution of India
(Sanjaybhai.R. Patel v. Assessing Officer, 135 TAXMAN
210). The Court held that it was a mistake apparent from
the record and the said mist_akel: was rightly rectified by
the Settlement Commissioﬁ while resorting to Section 154
of the Act. A Division Bench in the case of Sanjaybhai R.
Patel’s case (supra) accelpted the contention of the

revenue that the Settlement. Commission was justified in

taking the view that the order passed under section
':245D(4) of the Act granting reduction or waiver of

- i | | interest under Section 234A, 234B and 235C of the Act
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~

suffers from a mistake apparent from the record. In para

37 of the judgment, the Court ob!served as under:

“However] * even assuming  that the
Commission could exercise the power under
Section 147, the said power has to be
exercised in accordance with the provisions

Commission hag got the power under
Section 154 of the Act to rectify its own
order and if we proceed on that assumption
that the Commission could exercise the
Power under Section 154 the said power
has to be exercised in accordlance with the

provisions contaired in.Section 154 of the
Act.” , |

)
“ E

’ \%\;/'/ 4 l \

On behalf of the assessee, it was submitted that the Court
has not examined - whether power under Section 154
could be exercised or not and without examining the

same has proceeded op the assumption that the

Settlement Commission had such powers.

.~ Itis jn view'of this, in our opinion, this judgment is of no

R/

assistance to the revenue as the Court has not come to the
conclusion that the Settlement Commission has the power

under Section 154(2) of the Act to rectify the mistake.
‘ |

The Supreme Court in the CIT v. Hindustan Bulk

Carriers, 259 ITR 449 pointed out that there is no power

d
! . N
to waive tax or Interest as tax or interest has to he
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22. A Constitution Bench in the cabe of CIT v. Anjum MH

Ghaswala ( supra) has, no doubt, held that the Settlement

Commission in exercise of its powers under Section
‘ | ‘
245D(4) of the Act does not have the power to reduce or

waive interest statutorily payable under Section 243A,

243B or 243C. The'Court pointed out that there is no

specific empowerment of waiver or reduction of tax and

-/~ Titb-séttlement will have to be in conformity with the Act

! 1
-y and not contrary to or in conflict with it.
: . L AR .
D1 T |

23.  The Supreme Court in Anj'um Ghaswala ( supra) pointed

out the mode adopted by the Commission by equating
.. itself with the Board for the purpose of exercising the
power under Section 119(2) of the Act. The Board falls
within the ambit of income-tax authority. The Court also
examined the question whether ith‘e Commission could be

- construed as Board for the purpose of Section 119 or in

N 4

the alternative by virtue of Section 245 F(1) read with

Section 245A(d) read withl Section 116 can the

.

Commission exercise the power as the Board under

t
Section 119 of the Act. The Court pointed out that power
under Section 119 is vested in the Board and the context

in which the power is vested in the Commission under

Qection 245C indicates that Parliament did not intend that
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powér under Section 119 could be exercised by the
Commission for ‘grarllting such relief and the Commission
cannot be equatecll with the Board : for exercise of power
under Sq_ction 119 of the Act. The Supreme Court also
pointed out that “its order ( Settlement Commission’s)
{;nder Seption 245-1 are conclusive which cannot be

reopened in any proceedings under the act or any other

. law for the time being in force”. It is in view of this, the
b N

~~ s

/ ’ ! Wi \
/"~ gettlement Commission which has become functus officio

after passing an.order, cannot reopen the case.
i |

24. The question when an authority becomes functus officio
and what follows thereafter has been the subject matter of
several decisions of the Supreme Court. In this context,

the powers to' be exercised by the Collector under the

provisions contained in the Stamp Act came to be

1

~y A examined by the Apex Court in the case of Government

of Uttathradesh and others v. Raja Mohammad Amir

. /'/ ~ { -\’{/A\ ./7 ’ . l
© "> Ahmad Khan reported as AIR 1961 S.C.787. In para 6,

the Court pointed out that the scheme shows that where a
person is simplfy seeking the opinion of the Collector as to
the proper duty in regard to an instrument, he approaches

him under Section 31. If it is not properly stamped and

9 ' C k cevmantde ﬂrnr\nﬂr“ \Mifh

2004:DHC:21001
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effectuating the document or using it for the purpose of

evidence, he has to make up the duty and under Section

32, the Collector will then make an endorsement and the
instrument will be treated as if it was duly stamped from
the very beginning. ' But if he does not want to proceed
further than seeking the determination of the duty payable

then no consequence will follow and an executed
) | K

VAR

s ~ d?)\c(ﬁrr{ént fs in the sdme position as in instrument which is
unexecuted and unstamped and after the determination of
-the duty the Collector becorﬂes, functus officio. It is not
open for the Collector thereafter to  impound the
instrument under Section 33 and to initiate consequential

proceedings. The case of Collector Ahmednagar v.

Rambhau Tukaram reported as AIR 1930 Bom. 392 was

also placed before the Court. In that case a certificate of
sale had been signéd but the certificate was not duly
JI ~ stamped which was pointed out when it was sent to the
Sub Registrar for registration. The Sub Registrar
informed the Judge about it and the Judge got back the
certificate frorrgx the purchaser and thinking that he had
power to impound the document and to impose a penalty
asked for the opinion of the High Court and it was held

that after he had signed it, he was functus officio and

W
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25.  Inthe instant case, like wise the Settlement Commission

when approached has rendered decision after considering

various aspects of the matter and the provisions of law.
Thereafter in view of the specific language of Section
245-]1, it was not open for the commission to rectify the
order as it became functus officio.

;

VAR \/\/A // '
) 26. Inview of the Apex Court decision in the case of Anjum

M.H. Ghaswala and others (supra) that order the made by
the Settlement Commission unde'r Sect;011 2457 of the Act
is conclusive and final: Therefore, the same cannot be re-
opened in any proceedings under the Act or any other
law.  Section 15!4 could not have been invoked as
Settlement Commission ceases to be an authority under
- "the Act-affer \the 6rder .is madé and can exercise sﬁch
power only if authorised under the Act and under that

‘ ‘Chapter only.
“ y

27. 1t is clear that except in the manner provided in the
‘Chapter, the casei cannot be reopened for any purpose
‘unless there is fraud or misrepresentation. After the order

is made under sub-Section (4) of Section 245D it becomes

final and conclusive and the same can be modified only in
L}

the manner specifically provided in the Chapter and not in
{
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Reading the provisions of ‘Section 245F (1) and (2),

Section 245H and 245D(6) it is clear that the order which

has become conclusive as to the matters stated therein,
cannot be disturbed except as provided in this Chapter

and it is not open to reopen the 13roceedings under the

\‘ - ., N ,
- /' ~_'provisions contained in the Act. Tlle Supreme Court has

specifically pointed out that the orders cannot be reopened

\
<
d T

in any proceedings under the !Aqt or any other law for the
time' bein_g in force. It is not possible to accept the
g ¥y T
contention raised by the revenue that the Settlement '
Commission has all the rights and powers given to the
income-tax aut}‘)ority under the Act. The learned counsel
for the revenue submitted that Section 245F empowers the
Settlement Commission to rectify its order with the aid of
Section 154 of the Act. We have indicated earlier that for
making an order under sgb-Section (4) of Section 245D,
~ J | the Settlement Commission shall have exclusive

jurisdiction to 'exercise power and.perform the functions

as an income-tax authority under the Act,

28. It is also required to be noted that the legislature has
specifically provided Section 245D(6) and 245H to
modify the order made by it on the ground that the order

is void or to withdraw the benefits extended on account of
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non-compliance7 of the order of settlement under sub-
Section (4) of Section 245D of the Act, or to withdraw an
immunity granted under specific provision under Section
, - 245H/of the Act. Reading these provisions together it is
not possible to accept the contention raised by the revenue

that the Commission is empowered to rectify the order

under Sectioh 154 of the Act.

B \ ' :

29.  Whenever there is a debatable point of fact which needs

to be investigated or whenever there is an arguable

TR e T T T T AT e e

question of law on which a final opinion is capable of
being formed either way, a fmd‘ing of fact or law recorded
one way or the other, even if found to be erroneous
either by a probe into the facts or'on account of law
having been settled subsequently would not be available
fof change by exercising jurisdiction for rectification of
! \i\\misféké’ﬁhdéf Section' 154. Even a mistake of law must

be a glaring one.
!

30. In the case of Commissioner of Income Tax v. Express

Newspapers Ltd. reported as (1994) 206 ITR 443, the
effect of the order under Section 245D(4) is indicated. It

was held:- .
“Sub-section (4) of Section 245D provides for
) passing of final orders by the Commission. It

< &8 - - o~ o~ o o e o P Y o

2004:DHC:21001
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that the Commission is empowered to direct
the waiver of penalty as well as interest and
to direct that the tax payable shall be paid in
prescribed - instalments. It is further
empowered to direct that the assessee whose
case has been decided by it shall not be
proceeded with or prosecuted under the
Income Tax Act or under the Indian Penal
Code or under any other Central Act for the
time being in force with respect to the case
covered by the settlement. The orders of the
Commission are final, subject of course to
constitutional remedies.” |

ol | 31. The Apex C'o;qrti also. pointed out that Chapter
XIX-A is a part of the Income Tax Act and must
be constru.ed consistent with the overall

»~ _schérde and objept. The decision has to be
taken by the Settlement Commission having
regard to all the facts and circumstances before
it, in the light: of the object, purpose and

-/ 'stherié ‘\'of the 'enactment. The Settlement

Commissionr has to .provide for the terms of

settlement including allly demand by way of

tax, penalty or interest, the manner in which

any sum due under the settlement shall be

paid etc. When sub-section (6) of Section
!

245D refers to terms of settlement, it should

be construed in a grammatical sense to mean

anr S
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the terms of agreement, arrangement or

undersigning.

Settlement Commission was approached by the
assessee and in accordance with law, the order
was made by the Settlement Commission and
the terms of settlement prov1ded mode of
payment etc. The Revenue accepted the same
and did not c‘hallenge the correctness of the .
order made by the Settlement Commission.
Thus between the assessee and the Assessing
Officer or the Commissioner of Income Tax
when the decision was rendered by the

Settlement Commission, the matter was settled

/M//‘

" and came to be dlsposed of finally and it could

be reopened ‘in' the manner provided in that
Chapter itself or can be t‘eViewed as provided in
the Chapter. Having‘rllot challenged the said
decision and having accepted the same,
because of some decision in éome other case, is
it open for the Revenue 7;to approach the

Settlement Commission, inter alia, requesting

that the order is required to be rectified
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33. If the order was bad, it was open for the

Revenue to challenge the same in the High
Court. One may not discusé, the s\cope of res
judicata and the extent of lits’application to the
tax proceedings. As pointed out by the Apex

Court in Express Newspers Ltd.’s and Anjuman

Gaswala’s_cases (Supra), the order of the
Settlement'.Commission being final, subject of
course to constitutional remedies, and having

not challenged, in the opinion of this Court it
would not be open for the Revenue to make an

L \Qgpl/ication under Section 154 of the Act.
i l\ ‘Despité {he error of law, for a pretty long period

of about foﬁrr years, the decision was accepted.

Having ﬁot challenged tﬁe decision and

) consideriné that the same is not prejudicial to
the Revenue, grievance can;(lot be allowed to

raised in the manner in which it is raised. It

- was open fé)r the Revenue to challenge the

legality of the order made by the Commission.
Where a party had not appealed or had not

challenged . the order iof the Settlement

o/
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_ Commission, it would not ke open to modif,

the order under the shelter of rectification.

34. What is important is that the Settlement
Commission was .competent to pass an order
and the Revenue as well as the assessee both

|

accepted the correctness of the decision and

they refrained from challenging the order made

Fan

by the Settlement Commission and after
reasonable period having expired one would be

precluded from touching the order as it has

\

-, become final and conclusive. As pointed out by
,,//\\’\’i,(/;x/l/l .

the Apex Court in Express Newspapers Ltd.’s

case (Supré'),'" such an order could be
challenged before the eon‘stitutional forum
only. 'The decision rendered by a competent
forum having jurisdic’eion‘ to decide the
disputes, 'its' efficacy would not be impaired
unless the same is chal}enged and the order is

annulled, modified, reversed etc.

35. When the Act provides that the order shall be
AN ey "
final and conclusive, the final judgment or the

final decisian of the Settlement Commission
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does not loose its force and as such because in

a different case subsequéntly a view is taken

indicating that the views expressed are wrong.
A final decision, however, wrong is still final

| .
and its binding force does not depend upon its

correctness.

;_‘ 36." There must be an end of litigation. The
! /- ; \ﬁi\/z\ VAl

‘Settlement Commission is pfovided under the

Income Tax Act for the said purpose. Where the

, / ' termis are settled and after having accepted the

| ‘same merely YbAecause' in some other decision it

is pointed out as to what the law is, it is not

, open to move an application under Section 154

of the Act. When the order made by the

Settlement Commission is inade final and

£
-

conclusive a1|1d cannot be reopened under any
provisions of ‘this' Act or under any other law,
save as otherwise provided in Chapter XIX—A,
the same is not subject to Section 154 of the

Act.

37. In view of what is stated hereinabove, the order

made bv the Income Tax Settlement
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Commission in each petition by exercising
powers under Section 154 of the Act is quashed

and set aside. No costs.
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