IN THE HIGH COURT OF DELHI.

1.T.R.No.15 of 2004 with 1.7.R Nos. 2332002,
222, 230 und ALYOf 2003; and 239 of 2004

- Date of Decisiom:- November 01, 2004

Commissioner of TNCOME TAX..ureeeeeieioennsrswntiasccsenseneems Petitioner

Through: Mr.R.D.Jolly, Ms.Premlata
Bansal, Mr.Sanjecv Sabharwal,

\ Mr.S.C. Sharma Mr.J.R.Goel &
. Ms.Rashmi Chopra,
fa‘_‘/ \ Advocales.

l Versus
¥ M/s.Mittal Corporation.........oooviiiiinns Respondent
L Through:Mr.M.S.Syall, Sr. Advacaie,
i with Mr.Manu K.Giri and
; ' Mr.Satish Khosla, Advocatces.
. -7+, CORAM:
. HON'BLE THE CHIEF JUSTICE
' ‘f.. HON'BLE MR.JUSTICE BADAR DURREZ AHMED

) Whether Reports of the local papers may be

allowed tc sce the judgment?
i) To be referred o the Reporter or noi?
i) Whether the fudgment should be mported
in Digest?
, B.C.PATEL, C.J. (ORAL)
b
; 1. These appeals, under Section 260/\ of the Tncome Tax
- Act, 1961 (hercinafter referred  to as * the Act™ ), are

A .
/ piaced before the Court, which are for the assessment years
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year 1992-93 being ITA No.15 of 2001.
2. . The following question of Jlaw, as [ramed

onlR.7.2001, is required to be answered by the Court:-

“Whether the assessee has fulffiled the conditions
asprescribed under Section 80-O of the Income Tax Act.

1961 to be cligible for deduction?” .
3. The assessee received commission Income ol
R9.9‘2.59,066/ - as buying agents of foreign  cnierprises,
namely, M/ S.Q.J .Coles (P) Lid., Australia and M/s.K.-Mart of

U.S.A. The assessee claimed deduction under Section 80-O
{

of the Act on this commission m.ciome.’l‘he asscssce
. explained that it was entitled to deduction under Section 80-

N6 t.;f the Act as: (1) it i3 a registered partnership firm and

resident in India; (1) commission has been received in
convertible foreign exchange and (iii) it carns income by way
of commission in consideration, for the use outside India, of
information concerning commercial knowledge, experience
or sldli made available to foreign enicrprises. It s essential
to refer, at this stage, page 49 of the paper book which is a
copy of the letter dated 12.2.1993 1sslued by the Deputy

Commissioner of Income Tax to the assessce. Reading the
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letter, it appears that the Assessing Officer was much
concerned with the “technical services” as would be clear

from the following extract therefrom:-

“The sentence of this section s to be read in contnully as
this deduction Is admissible on rendering above mentioned
services In conncction with technical or professional
services.  On going through the agrcements cxcenied
between you and the foreign enterprises. you are merely
worldng on thelr behalf at their dircction to ensure supply
of samples. getting Lhem approved, cnsure issue ol
inspection Certificate before despalceh, timely shipment,
negotiate and arrange payments of tany clatms with the
manufacturers.” :

4. .W It 1s in view of what Is j.ndic.atcdf hereinabove, that
the assessee was called upon fo show CaILISG. why deduction
under Section 80-O of the Act should nr?i: be withdrawn, as
the assessee was nelther rendering %ny technical nor
professional services,. It thus appears that from the very
inception there was misreading of Section 80-O of the Act by
the Assessing Officer. The Co.mmjssiloncr (Appeals) has
correctly interpreted the provisions of Section RQ-O  (at

pages 147-14R) as under:-

“One plank of the Deputy Cormmlssioner's arguinent is that
asscssce's scrvices cannol be termced as technical scrvices.
The asscssec Is not claiming It as technical scrvices being
rendered by it. The term used as “commercial knowledge.
experience or sidll made available or provided to outslde
enterprise by the assessee.” This 1s the basls of assessec’'s
claim to deduction under Section 830-O of the Act. Can the
department say that assessce Is not providing the
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commercial knowledge acquired and developed by It? The
solc basls of the clalm of the asscssce is that it Is providing
information concerning cominercial knowledge, cxperience
and skill to outside parties” for its use “outside” india.”

5. It is also 1o be noted that considering the facts and
material placed on record, the Commissioner came to the
conclusion that the assessee who provides industrial or

commercial or sclentific knowledge or c—:,?mmen_ce or skill is
i1

entitled to this benefit. Tt is not nécessary 1o provide

techriical scrvices omly. Section 80-O of the Act reads as

under [v-ve have segregated thc proviéion into parts lor

convenient reading) :- A

|
“80-0. Deduction in respect of royalties, etc. from
certain foreign enterprisce Z

Where the gross total income of aan asscssce belng an
indlan company jor a person (other than a company) who Is
resident In India).fncludes any income by way ol royally.
commission. feces or any shnflax payment recetved by the

assessec

from the Government of a foreign state or a forelgn
cnterprisc 1

in constderation for the usc outstde Indta of any
patent, invention. model, design. sceret formula or
process, or similar property right. or Intormation
concerning  Industrial, commerclal ot sclenuflc
- inowledge, expericnce or skl made avallable or
provided or agreed (o be made available, or provided
or agrced to be made available, or provided to such
Government or enterprisc by the asscsscec,

or
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in conslderation of technical (or professional) services
rendered or agreed to be, rendered outslde Indla to
such Govermunent or enterpriscs by thc asscssce.
and such Incomc 18 recelved ! 1n convertible  forelgn
exchange in india. or having becn recelved in converuble
foreign cxchange outside Indla, or having been converted
_ Into convertible foreign exchangc outstde Indla, is brought
into India, by or on behall of the asscssce in accordance
with any law for the dme being in force for rcgulating
payments and dealings in forcign exchange.

there shall be allowed, in accordance with and subject to
the provisions of this section. a deduction of an amount
equal to ity percent of the income SO recelved In, or
broight into, india. in computing the total income of the

aSSCSS(;:C".
6. ’i’he first part of section refers to the gross income
of the assessce. It includes any jnco”mc by way of royallies,
commission, payment reccived by the assessce. The second
part indicates the source, such as, from the Government of a
foreign state or foreign enterpriscs. i The third part has two
sub parts, on¢ reads as -- "In consideration for the use
outside India of any patent, invention, model, design, secret
formula or process, or similar properiy right, or information
concerning industrial, commercial or scientific Jmowledge,
experience Or skill made avatlable or provided or agreed o
be made avallable, Or provided | or agrecd to be made

available, or provided to such Gmﬁemment or enterprisc by

. the assessee’. The second sylb-part reads as -- 'In
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consideration of technical (or professional) services rendered

or agreed to be rendered outside Incllai? to such Government
or enterprises by the assessee”. The fm}larth part is the mode
of receipt, such as, Income .recei.ved In convertible foreign
exchangg in India, or having been received in convertible
foreign exchange outside India etc. The fifth and last part
refers to the deduction to be allowed under the said section.
_} 7. The (9(:01.1_011 Is required l_oi read as  indicated
o hereinabove. | The two sub-parts of: the third part are
J alterna'uves‘ as they are separaied by the word “or’ and
cannot be read conjunctively. Thus, it cannot be said that
the assessec must provide “technical sc‘lrwices" cven where it
- recelves consideration for only providing commercial
: information. The seclion is required to be interprcted
A\ RN .accordingly. On facts, the Tribunal c].c:;r],y held that there is
no dispute that it i commercial information which the
1, - assessee provided to the foreign buyers and in consideration
' thereof, the assesseec recelved commission which was in

- convertible foreign exchange. In view of this, the claim made

by the assessec cannot be denied under Section 80-O of the
1
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8. We may point out that at the commencement of

a.rglurnents itsell, the learned counsel for the asscssce
j;-_,» pointed out, by drawing our attention trl‘: sub-section (4)
% “of Section 260A of the Act, that in the instant case

f there is no question of law as it is dependent on facts
2 only. It is neither a case of mixed question of fact and

”‘f” ' law nor a substantal question of law, but, one cntirely
;w g on facts which, in any event, has becn concluded by the
J Tribunal after cxamining the case In detail. In our
) opinion, in keeping with the interpretation to be given

to the provisions of section 80-O as indicated abaove,
1 there Is much substance in what the lea:med counsel for
‘ ES ‘ the assessece has submitted that | the matter Iis
e,

j % substantially on the question of facts rapher than on the
/

question of lJaw and, thercfore, we dismiss the appeal
without adverting to the question.

! ) <yl—

& - CHIEF JUSTICE

¥

sA~

I November 01, 2004 BADAR DURRIEZ ATTMIED, .J.
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