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TN THIE HIGH COURT OF DELII.
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A ﬂ No.15 af 2nfwmm 1.7T.R Nos. 2 Il 2002,

222, 29 und 411 of 2003; anwd 239 of 2004

Dale of Deetsion:- ﬂlcwcmbvr 01, 2004
M 4

Commissioner of Tncome Tax....c.ooo i ieeniviiecrnecnenne 2. Petitioner

Through: Mr.R.D. Jolly. Ms.Premlata
Bansal, Mr. Sanjew Sabharwal,
Mr.S.C. Sharma Mr.J.R.Gocl &
Ms.Rashmi Ghopra,
Advocales. 'i

Versus :

ﬁ.
X
M/s.Mittal Corporation............ceee et Respondent

Through Mr.M.S. Sya]ﬂ Sr. Advocate,
em e T with Mr. \fIanu K. Giri and
Mr.Satish Khncda Advocaltes.

HON'BLE THE CHIEF JUSTICE

HON'BILE MR.JUSTICE BADAR DURRE/I' AHMED
|
1 Whether Reports of the local papers may be
allowed te sce the judgment? q
u) To bLe referred to the Reponer or not? ‘
11f) Whether the judgment should be mported ? !
in Digest? ‘{
t
.ot ! .
1. These appeals, under Sectlon 2(”301\ of the Income Tax

Act, 1961 (hercinafter  referred fo :a“s * the Act™ ), are
. H 5

placed before the Court, which are for the assessment years
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1992-93 to 1997-98 and the lead case is for the assessment
i

year 1992-93 being I'TA No.15 of 2001.

2. The following question of é].aw. as framed
£, 6
i onlR.7.2001, is required to be answered by the Court:-
f , “Whether the asscssce has  fulfllled  the conditions
X asprescribed under Section 80-O of 'the Income Tax Acl.
e 1961 to be cligibic for deduction?” !
:(-. . ] 5
/ 3. The assessee recelved comm&lssion income of
i
5
d Rs.92,59,0686/- as buying agenis of fmq'cu,m cnterprises,

nar:hely. M/s.G.J.Coles (P) Lid., Australiajand M/s. K. Mart of
U.S.A. The assessee claimed deduction under Scction 80-O

of the Act on this commission income.The assessce

S5 R expllalned that it was entitled to deduction under Section 80-
!{? - »: O ofthe Act as: (1) it is a registered partnership firm and

resident in India; (1) commission has been rcceived in
"' convertible foreign exchange and (itf) 1t eéms income by way

i
of commission in consideration, for the I;JSC outside India, of

information concerning commercial ]mc!)w]edge. experience

- or skill made avallable to foreign entcrpf'ises. Tt is essential
I

to refer, at thi.é stage, page 49 of the paf‘)cr book which is a

\ 1
copy of the lefter dated 12.2.1993 1ss;uc-:d by the Deputy

LN i
Comumissioner of Income Tax to the assessce. Reading the

-

-
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letter, it appears that the Assessing Officer was much
|
concerned with the “technical services” Ls would be clear

from the following extract therefrom:-

i
“The sentence of this section Is to bejread in continully as
this deduction is admissible on rendcering above mentioned
services In connection with tcchrilcal or professional
services. On going through the agrcoments cxecuicd
between you and the lorcign cnierprises, you are merely
working on their behalf at thelr dircction Lo cnsurc supply
of samples. getting Lhem approved. cnsure issuc of
inspection  Certificate before dcspat'ch. timely shipment,
negotlate and arrange payments of fany clalms with the
manufacturers.” E

4. It 1s in'view of what 1S 1nd.1catcd: hereinabove, that
the assessece was called upon to show cai:sc. why deduction
under Scction 80-O of the Act should nr%’lt; be withdrawn, as
the assessee was nelther rendering ia:ny technical nor
professional services,. It thus appears that from the very
inception there was misreading of Sect.ioila R0-O of the Act by
the Assessing Officer. The Coﬁnﬁssiﬁoner (Appeals) has
correctly interpreted the provisions of ESectjo.n f0-0  (at
pages 147-148) as under:- ;.‘

|

“Once ptank of the Deputy Commlssl?pru:r's argument is that
assessec's scrvices cannot be termed as technical services.,
The assessee is not clalming it as techrifcal scrvices being
rendered by it. The term used as “commercial knowledge.
experence or sldll made avallablc |or provided to outside
enterprise by the assessee.” This is% the basis of asscssce's
clatm to deduction under Scction 80-O of the Act. Can the
department say thalt assesSsce Is not providing. the
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commercial knowledge acquired and:dcvclopcd by it? The
solc basls of the claim of the.asscsscd ts that (L Is providing
information conccmlngvc'ommcrclal l'mowlcdgc. cxpcrlt:ncé
and skill to ou tside partics” for {ts us% *outside” india.”

a0, 5. - Itis also o be noted that consicljering the facts and

1

material plé.ccd on record, the Commissioner came to the

conclusion that the assessee who provides industrial or
commercial or‘sclcntlﬂc knowledge or c:%q)eﬁe.nce or skill is
entitlcd to 1'.h.1s benefit. 1L 1s not n(-%ccssaly to provide
technical services only. Section 80-O o:f the Act reads as

. |
under (we have segregated the provision into parts lor
‘!

-

convenient reading) :- ‘i‘
1

“80-0. Deduction in respcct o{ royalties. etc. from
certaln forcign enterpriscs ﬂ

Where the gross total fncomc of fan assessec being an
{ndian company |or a person (other than a company} who Is
resident In [ndial.includes any incomc by way ol royalty.
commission. fees or any shmflar payinent received by the
assessee f

<)

from the Govemment of a forclgn state or a foreign
cenferprise |
in consideration for the use outside India of any
patent, invention, modcl. design. sccrct formula. or
process. or similar property right. or informaition
concerning  industrial,  commeretal or sclenUfle
lnowledge. expericnce or sild.l.l made avallable or
provided or agreed to be made avallable. or provided
' or agreed to be made available. or provided to such
Government or enterprise by the assesscee,

or

E
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in considecration of technical (or profcssional services
rendered or agreed to be rendered outside India o
such Government or enterprises by thc asscssce.

{

- and such income 18 rccclvcdﬁ in converlible  forelgn
exchange in india. or having been recetved in converuibie
foreign exchange outside Indla. or having been converted
into converlible foretgn exchangce outslde Indla, is brought
into India, by or on hchall of thgz asseasce in accordance
with any law for the time being In force for regulating

S , payments and dcallngs in forcign exchange.

there shall be allowed, In accordance with and subject o '
the provisions of this scctlon.  deduction of an amount
cqual to fifty pereent of the income SO recelved in, or

‘ 4
" T brought into. ndia. in computing the {otal tncome of the
s asscssee”. %
e, !
g 6. The first part of secton rcfe.ﬂrs to the gross ncomce
/ : |
' ' of the assessce. It mcludes any Income by way of royaltics,

commission, payment reccived by the assessee. The sccond

- part indicatcs the source, such as, I.riom the Government. of 8

@

forcign state o forelgn enterpriscs. iThc third part has two

[
sub parts, one rcads as -- 'In copsideraﬂon for the use

K/
i outside India of any patent, mvenﬂ%on. madel, design, secret

forpula or process, or similar property right, or information

ercial& or scientific knowledge,
|
!

‘ experience Or skill made availablc

i
, \ concerning industrial, comin

OF provided or agreed 1o

be made available, or'pi'ovided]{[\or agreed 1o be made

q
Government or enterprisc by
1&

The second s&b-part reads as --

1 Pagc Sof 7
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|

} avaliable, or provided to such
“In

e x ‘the assessee™.
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consideration. ol technical (or professional) services rendered

or agreed to be rendered outside Indiaito such Goverament

or efiterprises by the assessec”. The fourth part is the mode
|

of receipt, such as, Income received 1;n convertible 'J.'ore.lgrf
|

exchange in India, or having becn received in converuble

foreign exchange outside India eic. The fifth and last part

refers to the deduction to be allowed xmydcr the said section.

i 7. The scction 1s required 1o; read as indicaled

hereinabove. The two sub-parts of] the third part are

alternatives as they are scparated bgg the word “or" and
cannot be read conjunctively. Thus, it cannot be said that
) the assessee must provide “technical S(-H:rvlces" even where 1t

receives consideration for only px%ovi.ding commereial

T

information. The section is rcquiregd 10 be iInterpreted
accordingly. On facts, the Tribunal c]_c%,rly held that there is

( no dispute that it is cominercial ln%fr)rmati.on which the

|

assessee provided (o the forelgn buyers;and in consideration

L) J¥ alred !
R A therenf, the asscssee recelved cominission which was in

I
convertible foreign exchange. In view of this, the clajm made

!
by the assessec cannot be denied under Section 80-O of the

|
. . M y;
|
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8. We may point out that al the c¢§mmencemen Lol
arguments itsclf, the learned counsel for the asscssce
point:ed out, by drawing our aticniion Lo sub-sccetion (4)
of Section 260A of the Act, that in the instant case
there i1s no question of law as it is dependent on facts
only. It Is nelther a case of mixed question of fact and

law nor a substantial question of law, but, one entircly
on facts which, in any cvent, has becen concluded by the
Tribunal after examining the casc injdctall. In our
opinion, In kecping with the Interpretation to he given

to the provisions ol section 80-O as indicated above,

there 1s much substance in what the ]ce\.ﬁned counsel Jor

the asscssce has submitted that | the matter is
}
substantially on the question of facts rag;hcr than on the

i
question of Jaw and, thercfore, we dismiss Lhe appeal

i
[

without adverting to the question. L
I
_c*f[,-
CHIEF JUSTICIE
¢

1
<ifm
November 01, 2004 BADAR DURREZ AHMED, J.
as i
!
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