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- VErsuS -
M/S. KISHORI LAL & SONS _...Respondeuts
Advoeatcs who appeared fn this ease:
For the Petitioner : Mr. RD.Jolly.
For Respandents : Mr. Prakash Enmar
CORAM:-

HON'BLE MR JUSTICE B.C. PATEL, CHIEF JUSTICE
HON'BLE MR JUSTICE BADAR DURREZ-AHMED .

1. Whether Reporters of local papers may be allowed
to see the judgment?

2.  To be referred to the Reporter or not?

3.  Whether the judgment should be reported in Digest?
L] - L

1. This appeal and reference have arisen out of the orders

-

made by the Income Tax Appellate Tribunal for different
assessment years.

TR 81/1999
2. For the Assessment Year 1988-1989 {arising out of
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the ITA No.6887/Del/1991), the Tribunal, at the instance of the

revenue, has referred the following two questions:-

3.

“1. Whether on the facts and in the
circumstances of the case, the 1.T.AT. was
corrcct in law in allowing rclicf to the asscssce
firm in respect of salary under Section 40(b) of
thc Income-Tax Act, 19617

2. Whether on the facts and in the
circumstances of the case, the “assessee”(should
be read as “Tribunal committed an error”) by

holding that the decision of Hon'ble Andhra-

Pradcsh High Court rcported in 157 1.T.R. 295
was applicable in this case as against the

dccision of jurisdictonal Dclhi High Court

reported in 135 1.T.R 3597

The questions arose because a sum of Rs.1,86,626/-

was paid by way of salary-to a person reﬁrﬁsiént:lng the HUFs. It

was disallowed by the assessing officer under Sectfon 40(b) of the

Income Tax Act, 1961. The appeal was allowed by the learned

Commissioner of Incnme Tax and the addition was deleted. The

sald crder was challanged before Income Tax Appellate Tribunal

which dismissed the appeal preferred by Revenue. It 1s in view of

this situation, the questions have been referred to this court.

4.

So far as question no.l is concemed, it {s no

longer

required to be discussed in detail as the Supreme Court in

[TA 172/2001 & ITR 31/1999
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the case of Rashik Lal And Co. Vs. Commissioner of income

Tax 229 ITR (488) has pointed out that:-

“The language of the section is stmple
and clecar. But to complicatc thc matter an
-argument was sought to be made that Rashiklal
had not joincd thc firm as an individual but was
really representing a Hindu undivided famly.’
The real partner of the firm was the Hindu
undivided family. The payment to Rashiklal did . -
not amount-to paymcnt of commission to thc -

. Hindu undivided family which was the real * -

" partder. Thercfore, the amount of commission™”
paid by the firm to a non-partner or a partner
who had joincd thc firm in a rcprescatative::
capacity, will not fall within the mischief of .
Section 40[b) _ . -

We are unable to- uphold this:
contcntion for a number of rcasons. A firm is a.
compendious way of describing the individuals
constituting the firm. A Hindu undivided family
directly or lndu'ectly cannot become a partner of
a firm bccausc thc firm is an assoclation of
indtviduals.” .

5. 'Ihe question - before the Supreme Court..was. wit]y
regard to the amount .of commission.  In the tnstant case, the
case 18 with regard to the salary but; as section 40(b) relates both
to salary and commission, it makes no diﬁ'emnee and hence,

question no. 1 18 required.to be answered in favour of revenue

-4
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6.  So far as question no.2 is concerned, in view o
answer to question 1, it has become redundant and it is returned
unanswered.

TTA 172/2001 -

7. So far as ITA 172/2001 s concemed, two questions
have been framed which are as follows:-
1. Whether the CITIA) and ITAT have :
erred in deleting the additfon of Rs.1,44,900/- ‘
representing the disallowance u/s. 40(b) of the
salary paid to thc partncrs in thelr indtvidual
capacity who had joined the firm as Partners
rcpresenting thelir respective HUFs?
2. ‘Whether CIT{A) and ITAT have erred in
deleing the addition  of Rs.33,600/-
representing  disallowance of interest on
borrowed funds to thc cxtent of intcrest
chargeable on interest for advances made to the
partncrs?” i '
8. As regards question 1, we have already decided the
same {ssue in ITR 31 /1999 hereinabovc in ‘respect of the
Assessment Year 1088-1989. This appeal is with regard to the
assessment year 1990-91. As the question has been answered in
favour of revenue and against the assessee in the eariter year,
the same is required to be followed in this appeal also.
Accordingly, we answer the question No.l in favour of the

revenue.
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9. So far as question no.2 {8 concerned, no actual interest
is charged and upon hearing the counsel we feel that it ‘does not
require any answer in the context of notional interest.

10. The appeal and reference are disposed of accordingly.

CHIEF JUSTICE
December 14, 2004

BAﬁ' AR DURREZ AHMED, J
8b

**[TA 172/2001 & ITR 31/ 1999 . srw**/ffinaly

ITA 172/2001 & [TR 31/1999 __page50f 5



