2003:DHC:18886-DB

Sr. No. Date Orders

+ [TA 182/2003 ’

o

THE COMMISSIONER OF INCOMETAX ... Appellant -

Through Mr. R.D. Jolly, Adv.
versus
M/S INDOCOUNT FINANCE L'I'D. ..... Respondent
Through Nemo.

CORAM:
HON'BLE MR. JUSTICE D.K. JAIN
HON'BLE MR. JUSTICE MADAN B. LOKUR

ORDER
Yo ﬁ 15.12.2¢03

‘I'he issue sought to be raised by the Revenue in this appeal under
Section 260-A of the Income-tax Acl, 1961, already stands concluded by

a decision of this Court in Commissioner of Income ‘I'ax_Vs. Bansal -
Credits L.td. (2003) 259 I'l'R 69 and, therefore, no question of lavg, much

less a substantial question of law, survives for our consifieration.

1t is, however, submitted by Mr. i;]ly, learnedﬁ_c_;o_tlr\isel tor the
Revenue that infact the penultimate paragraph of the said decision &zep
supports the case of the Revenue in as much as the assessee had not

e

adduced any evidence to show that the leased out vehicles were used by

the lessee in the business of running them on hire.
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We are unable to agree with leamed counsel. We tind that before
the first appellate authority it was specitically pleaded on behalf ot';‘lhe
assessee that there was no ditterence in the use of trucks by .the; a.{ggsee
as owner on hire or in giving the trucks to some other party tor usinag them
“in _ their business on hire.” 'l'he‘tim appellate authority ’h;s‘not
commented adversely on the said plea. Even betore the 'l’ribunal: ltwas
never pleaded that the leased out trucks were not used in the busincﬁs of
hire. 1t is now to;) late in the day for the Revenue to raise such an issue tor
the first time in this appeal, which, having regard to the limited
jurisdiction of this Court under Section 260 A of the Act, cannot be
permit.teq. It was then contended by learned c&unsel tor the Revenue that
the Supreme Court has now issued noti‘ce in some of.the Special leave
petitions filed by ll;e Revenue on a similar issue. |

We are of the considered opinion that in view of the tact ‘tha\\t the
Apex Court has dismissed special leave petitions tiled by the lievenu; as
well as by the assessee against the afore-noted judg;nént of this éoml ;md
it has attained finality, the issue raised cannot be termed as a sul;stantial

question of law. Accordingly, we decline to entertain the appeal.

MADAN B- LOK[IR, J e R
DECEMBER 15, 2003 . :
Ikr
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