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1 CWP No 7514720081

IN‘1HE HIGH COURL OF DELHIL
CW NO, 7514/2001

Date of decision Janvary 27, 2003

Sujan Singh Oberoi Petitioner
through Mr Madan Lal Sharma,
Advocate

VOIRS

Commussioner of Income Tax & Ors Respondent
through Mt R D Jolly with
Ms Rashmi Chopra for
respondent No 1

Mr Rakesh Munjal, St Advocate
with Mr Arjun Pant for

respondent No 2
CORAM

HON'BLE MR JUSTICE SANJAY KISHAN KAUL

1 Whether the Reporters of local papers may be allowed
to see the judgment?

2 To be referred to Reporter or not?

3 Whether the judgment should be reported 1n the Dhgest?

HONBLE MRJUSTICE SANJAY KISHAN KAUL (Oral)

1 The matter 10 issue relates to property No 7A/7S, WEA Karol Bagh,
New Delm which was purchased by the Central Government vide 1ts order dated 18%
May 1987 passed by the Appropriate Authonty under Section 26%UD){1) of the
Income Tax Act and thus vested 1n the Central Govemniment. The saxd property was
put to auction by the Chief Commissioner on 21% July 1987 and the petition was the

hghest bidder which bid was accepted by the Competent Authority The possession
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January 1988 was executed by the President of Incha i favour of the petiioner The
petitioner requested respondent No 2, DDA for mutation of the property 10 question
and vide letter dated 9" August 1988 the petittoner was intimated the amount of the
uneamed increase amounting to Rs 2,19.848 57 which had not been pad by
respondent No 1, Commussioner of Income Tax Respondent No 2 thus refused to
carry out the mutation without payment of the satd amount
2. The petittoner apphied for converston of the property into freehold on
23" December 1999 and deposited the conversion charges but the property was not
converted 1nto freehold apparently for the same reason which 15 pon-mutation of the
property wn favour of the petiioner on account of non-payment of unearned increase
3 In the counter-ggidavt filed by respondent No 2, DDA st 15 stated that a
clause 1n the sale deed executed by the President of India in favour of the petitioner
itself provided for payment of the upearned increase The said clause 1s as under
“3 That the uneamed increase 1o respect of the said

property, if any, demanded by DDA shall be paid by the vendor ”
4 1t 1s further stated that the Chief Commussioner of Income Tax has been
tnformed about the requirement of payment of such amount 1n view of certain other
cases also 1 terms of the letter dated 15% February 2002 which letter has been
annexed with the counter-affidavit It may also be noted that the letter dated 9
August 1988 addressed to the petitioner making the demand of uneamed 1ncrease was
duly marked to the Chief Commassoner
5 The letter dated 15™ February 2002 1s as under:

*This 1s with reference to your DO Letter No
CCITAV2001 Q2/R4AR dated 20112001 addressed to VC, DDA
regarding clanfication about levy ot uncarned incrcasc against
property No 7Af73, WEA karo Bagh, Delim  The para-wise
AR Al dliiaetidallone
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3 CWP No 751472000

1 Clause-1(v) of the Lease Deed provides that the lessee has 10
first obtan the consent of the Tessor far any sub division or parting
the possession of the property

2.  Onthe basis of the above said provision of the Lease Decd, the
Hon'ble Supreme Court of India has npheld the claim of the Authonity
to charge uncarned increase . the case of DDA v The Official
Liquidator & Anr, sethng aside the Judgment of Hon'ble Figh Coun,
Calcutta on 44 2001 A copy of the above Judgment is enclosed tor
reference Accoidingly, the DDA has recovered the demanded
amount of unearned increase 1n respect of Property No 4/13 A, Asaf
Al Road, Detht

Similarly, 1n the case of Property No 1 E/6, Jhandewalan,

Delht aflotted to BX Khaonna & Co Pvt Ltd, DDA has charged
unearned .acrease  This fact has already been .«tiumated vide this
office letter No S&S T{140)88fASOID) dated 17389 to Dy
Commussioiier, Income Tax, Delln (copy enclosed for ready
reference)
3 As tar as the case of Shn S Vasudevan & Others involving
property No 182 WEA Karol Bagh 15 concerned, DDA has filed
appea' before the Division Bench of High Court and the mater 15 sub
Judiced.

From the perusal of the above, 1t may be secn that the Hon'ble
Supreme Conrt of lodha has decyded the wsie of recovery of unearned
increasc 1w favour of the Authonty Thercfore, you aic requesicd to

kindly 1ssue necessary duections for release of the demanded amount
of unearned increase together wath wnterest @ 18% per annum ™

6 Learned counsel for respondent No 2 thus contends that there 15 no
cispute about the payment of unearned increase and that respondent No 1 was liable
to pay the saxd amount, which 1s the hability of the respondent No 1 1 terms of the
sale deed executed 10 favour of the petitoner

7 Respondents No 1 and 3 have not filed any counter-affidavit despite
opportunities granted. Rule was 1ssued 1n the matter on 2™ August 2002 1t 1s, thus, a
case of no remrn so far as respondents No 1 and 3 are concemed Learned counsel
for respondent No 1 further contends wath reference to the provisions of Section 269

(UE) of the Act that the first respondent authonty had a hmited role to play as the
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property vests with the Central Government 1n terms of the agreement for transfer i
terms of sub-clause (1) of the said Section and in terms of sub-clause (5), 1t has been
made clear that nothing 10 this Section would operate to discharge the transferor or
apy other person (not being the Central Government) from hability 1n respect of any
encumbrances on the property amxl such habilty ts to be enforced agminst the
transferor

8 I am unable to accept the contentton of the learned counsel for
respondent No1  Sub-cluase (1) of the said Section itself makes 1t clear that the
propexty has to vest in the Central Government 1n terms of the agreement for transfer

It 1s not for the petitioner who has purchased the property 1n auction to pay any
uneamed 1ncrease or for the ongmnal transferor The hability, if any, has to be of
respondent No 1

9 Learned counsel for respondent No 1, however, disputes the obligation to
pay the said hability as 1t 1s contended that the DDA 15 not hisble to charge any
uncarned increase 1n the particular fact of the case 1n view of the deed for perpetual
lease It may, however, be noticed that respondent No 1 has taken out po proceedings
to chailenge the decision of respondent No 2 to levy the uneamed increase Thisis a
matter to be decxded or admudicated between respondents No 1 and 2 and the
petitioner cannot suffer from the consequences thereof If respondent No 1 was
aggrieved by the decision of respondent No 2, 1t was always open for respondent No 1
to impugn the same 1n accordance with law

10 In view of the aforesaid, 1t 15 chrected that respondent No 1 shall deposnt
the amount of unearned icrease of Rs 2,19.848 57 with respondent No 2 within a

peniod of four weeks from today without prejudice to the nghts and contentions of
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3 TWE No 751@%/

respondent No | totmpugn the same 10 accordance with law against respondent No 2
The case of the petiioner will be processed by respondent No 2 both for mutation as
well as for conversion 1nto freehold and the needful be done wathin a perniod of two
months thereafter Needless to say, the petitioner will cooperate and execute
whatever documents are necessary for getting the property converted into freehold.

11 Writ petition 1s allowed i the aforesaxd terms leaving the parties to bear

their own costs

Dasti to the parties

M
January 27, 2002 SANJAY KISHAN KAUL, }
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