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...... J..;....T%;frrtTHROUGH NONE TFOR RESPONDENT. NO.1.
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=+The~Hon'blesMr=z:Justice-M:S:A-=~Siddiqui -

1. Whether reporters of “1ocal: papers: may be =
allowed :to see-the——judgment? - -~ .-

2. To be referred to~the Reporters or not? = No,

M.S.A.SIDDIQUI, -J ===~ —7 =~ 77 T
i ‘
?EK T The#respondent“NOT} is an ﬁssessee under the Income
'=*:Tax'fncgfﬁﬁherétnaftbfﬁ%refanted:tO?astthe';Act). He was
& requited"tO'Tfire'fhié?tncomeﬂtairreturn“relating to the

- Tragsessment fyear-1987-88~onor=before 31.7.1987 "as “envisaged

under Section 139(1)-of the - Act::~"Since the return was not-
' B
.~ filed—within ~‘thespecdifiedrtimei~a-notice ~under *Section

139(2) "of“ the Act was-served upon—-the respondent No.1 -on
< 4.8.19877 - =Tha-~respondentNorimfiled theTreturn -only -~on
20.1.1989 “and ‘thereby-committed-an‘offence. punishable under
‘Section: "276 :C:C.—ﬁ*ofvthé”Act;”F;n‘the sreturn filed on

R ' e e e Nz L, .contd.
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20.1.1989, " ‘the“*regpoﬁdénéﬂ*Nbxr -declared a loss -of
Rs .1 ,07,070/~--~and-by the-assessment- order dated 31.3.1989,
his total ~income wasvassessed .at Rs.22,12,927/-. In the

aforeaaid‘return:"the“respondenﬁfNO;1 in collusion with the

raespondent No.2° had-deliberately made a false statement_

‘regarding -sale-transactions-worth Rs:20750;000/- ‘and kept

false gccounts” with-rthe-intention-of using them in the

assessment~proceedings." On-theseallegations, a complaint

under Sections 276-CCQT276-C;'2?? and- 278 of the Act was

Sz filed, against,rtHe*Wr65pondenté;f‘0n*the‘Mcomplaint being

filed, - the. learned Magistrateissued process against the

- -respondents .= vDuring-pendancy=:1of - ~the —complaint, the

respondent: No:1- filedrTan.appeélsagainst the assessment

order. ~“By —the-orders-dated: 26:9:1994-, passed in I.T.A.

No .1329(Del )/19905 - ‘thevIncome~Tax"Appellate Tribunal, New

Delhi *sgt‘“aslde*the*ordertof"assessment‘and'remanded the

matter to the Assessing Officer for re-assessment. On the

basis of ~the said-remand 'order ,-the respondents filed an

application before~ the trial‘:‘couft for dropping the

ﬁproceedbngsaxwhich*wasfdismisspd*vide“order-dated 3.7.1995.

@ Aggr ieved thereby: the respondentzNao.l.moved the Additional

'3"Sessions*ﬁﬂudgéﬁ?byﬁftrtngZafreviéién:petition:‘ﬁwhich ‘was

allowed” ‘and "thé-proceadings-against-the respondents were
--*-“fdropped%.—:'Hence-‘.this.*'rroevi'si'on.?“.—",:‘T“-—, S s ST

'1"Itria‘unaispdtedéthattthé?reraasessmgnt procéedings

~~ -are-pending-against<the-respondents.~ Thus; the question is

uhethér the: prosecution- for- 6ffences’ﬁpunishable under

Sections ~276=C/276~-CC/277/278-of :thevAct—~instituted by the
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*case of'P;Jayappan‘(supra)r-'
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“Income— Tax—Department-while3ithe re-assessment proCeadingsv
b

under- the~-Act-are=pending-are liable to-be quashed on the-

ground that they were not-maintainable. The Apex Qourt had
‘an —occasionzto~consider—similar=question’in P, Jayappan v.
g;ﬁ;gglgmgl,"ﬁi984‘*(149) ITR-696~and  it-was held that ‘the

‘pendency“’offthe“?e-assessment'proceedxngs cannot act as s

- bar to Tthe'*Institption'offthefcrimipal prosecution for

-

of fences"" punishable‘under'Sectipnf276-C“or“Section 277 of
‘the;'Act.'?Jhe:Iearned"ﬂagistra§e'wasﬁ=therefore, right in.
refusing_ ‘to: - drop "~ the~ - proceedings.- But the leafned
AdditionaI:SesstonSﬁﬂudge?miscoﬁsrtued”the”dictum”Taid down

‘by the. Apex ‘Court-in the’caseiof-P:Jayappan (supra) and

took a-:wholly-:erroneous viewrthat "the -—prosecution. once -

instituted - under- the~'provisions:* of “the==Act...cannot be
”altowed“:t07conb1nuefdurihgﬂtheife-assessment “proceedings.

In- this .context, “I:may*usefuilwaexcerpt the. following

- observations of stheliritordships-of -the-Supreme~Court in the
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ﬁ,;;'*":;:?.f?lt“*lSHWtrue'that'*an«observed!rbw~ .
*“this “court:s in-Uttam~Chand: th%dWO**@1982)v
"133 TTR=-909,<the‘prosecution -once initiated
- ﬁ*vmay be*-quashed in thelight-of a~ finding
- = cfavourable—ito-theassessee: recorded by “an
“authority- under~,the"Act subsequently in
~v~;“respectﬁ”ﬁoff““the*??*relevantf““assessment
: “proceedings —~but+ thatr<zdecision is no
»- =« ~authority =for—~~ther'proposition ~that - no
proceedings- can be~initiated—at:all under
=~ 78.276C=and g 277 ~as*long-as~some~proceeding
‘under thesAact-in-which:there=is~a:chance of
- successTof the-assessee'is pending. A mere - .
expectation of success®in some~ proceeding -

-

.- - ~=In-appeal-or~referencevunder the Act cannot -
+ " come” in the*way of theinstitution of the
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- tf‘In’myfopinioﬁ‘?the‘cése‘in*hand*is‘squarely covered -
by ‘the -decision—of<=the" Supreme Court in the case of P.
Jayappanf“(suprai*in&smUch”as‘there‘Is no order made by the
Income - Tax —“Appellate —=TIribunal_=win --disbelieving the

allegations ‘which - are the subject matter of the complaint.

AT mere —expectationiof~— isuccess’ :in “the ‘re-assessment

tproceedings**undenf the—*Act cannot come in the way of
continuance**of"the‘*criminal*proceedings “under - Sections

276-C1 276~-CC~—and*-Section=* 2772-of 'the Act. Thus; the

~ learned "Additional :Sessions<Judge ‘has committed a manifest

illegality - in passing--the~impugned.order for dropping the

« griminal —proceedings against vtherrespondents which has

resulted in-flagrant miscarriagerofsjustice. -~
_ =T In=the*®result;~the revision is allowed and  the

impugﬁed order: dated 15.10.1997 passed by_the Additional

- Sessions < Judge-siszset-asidecand-therorder dated 3.7.199S

"passed “by the Additional:-Chief-Metropolitan—Magistrate |is

'“rebstored,““ﬁpartieSﬁ?arpiédtrectedito‘#appaar ‘before the

“trial court_on 20.12.1999- ‘*ff;
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